B. Element missing from complaint 


St v Petro; : 
161 Wis. 2 530 (1991) 1) Seienter not alleged 
a. Citing number of correct substantive statute 
defining crime sufficient, во long as Def not 
prejudiced or misled by omission 


do Wie заа 2) Typographical errors—amendment to conform to proof 
(Ct. App. 1987) 


EC) а. Amendment to conform to proof may be allowed 
when not prejudicial to Def 


b. If Def can understand charge from complaint 
sufficiently to prepare defense, amendment to 
correct mistaken statutory citation permissible 


C. Repeater allegation and penalty enhancer 


198 Wis. 2d 479 (1996) 
St v Villarreal 


153 Wis. 2d 323 
(Ct. App. 1989) 


Sto 
195 Wis. 24 117 
(Ct. App. 1995) 


Stv Williams 

190 Wis. 2d 1 

(Ct. App. 1994) 

rev'd on other grounds 
198 Wis. 2d 516 (1996) 


St v Squires 
211 Wis. 24 876 
(Ct. App. 1997) 


Mikrut v St 
212 Wis. 2d 859 
(Ct. App. 1997) 


8972.12) 
St v Martin 


162 Wis. 2d 883 (1991) 


St v Gerard 
189 Wis. 24 505 (1995) 


St v Campbell 
201 Wis. 2d 783 
(Ct. App. 1996) 


St v Larsen 
177 Wis. 24 835 
(Ct. App. 1993) 


5939.621) 
$939.12 
Stv Carpenter 


179 Wis. 2d 838 
(Ct. App. 1993) 


St v Seymour 
183 Wis. 2d 683 (1994) 


4) Charging document may not be amended to add 
repeater allegation after arraignment and entry of 
plea, except 


а. Мау be amended post-plea to correct clerical error 
in sentence portion of penalty enhancement if Def is 
not prejudiced 


b. Iforiginal information alleges repeater status, 
information may be amended post-arraignment if 
sufficiency of notice to Def of his/her repeater status 
is unaffected 


5) Ct may grant State’s post-plea motion to dismiss 
without prejudice to recharge with repeater allegation 


6) Applies to present conviction for any crime 


a. “Crime” is prohibited conduct punishable by fine 


and/or imprisonment 
b. Does not Шашу content 
$ ju TEL 


@ атрута (4 ох. 
offense charged in 


D. вова Single o 


counts—' 


| СО 


if any of following dangers 


3) Complaint duplicitous only 4 g 
ry instructions 


present and cannot be cured by jw 
a. Def may not be properly notified of charges 
b. Def may be subjected to double jeopardy 


c. Def may be prejudiced by evidentiary rulings at 


trial 
d. Def may be deprived of right to unanimous jury 
verdict 
а e Def entitled to unanimity with respect to 
237 Wis. 2d 418 ultimate issue of guilt or innocence, but 
Stv Hammer unanimity not always required with respect to 
bes cU = alternative ways in which crime can be 
: committed 
92 Wis. MU * When alternative acts are charged in the 
(Ct App. 1979) disjunctive, so that each act is an independent 
offense, complaint is duplicitous because jury 
n n а h 
Jackson v St 
92 Wis.2d1 
(Ct. App. 1979) 
see also St v Seymour 
183 Wis. 2d 683 (1994) 
* 
Manson v St 
101 Wie. 24 413 (1981) 
$ 948016) 
Stu Lomagro 
113 Wis. 24 582 (1988) 
St v McMahon 
186 Wis. 2d 68 
(Ct. App. 1994) 


Stv Seymour 
183 Wis. 2d 683 (1994) 


St v Jacobsen 
2014 WI App 13 
352 Wis, 2d 409 

St v Miller 

2002 WI App 197 
257 Wis, 2d 124 


Stu Hammer 
216 Wis. 24 214, 219 
(Ct. App. 1997) 


St v Cameron 
2012 WI App 93, 1 13, 
344 Wis. 2d 101 


4) Determine single, continuous criminal transaction 


versus multiple discrete crimes by considering 


a. Whether the multiple acts are “conceptually 


similar" 


b. Time factors 


* Occurred substantially same time 
* One continuous transaction 
. Identity of actor(s) and victim(s) 


d. “Does statute create only one offense with multiple 


modes of commission or does statute create multiple 
offenses defined by each distinct felony Def 
intended to commit?” 


Blackledge v Perry 
94 S. Ct. 2098 (1974) 


St v Johnson. 
2000 WI 12, 1 45, 
232 Wis. 2d 679 


St v Johnson. 
2000 WI 12, § 47. 
332 Wis, 2d 679 


St v Cameron 


2012 WI App 93, 1 14, 
заа Wis. 3d 101 


Stv Williams 
2004 WI App 56, 


Тт 42—49, 
270 Wis. 93 761 


cutor files more 


в when prose! n 
a conviction and 


b. Presumption arise! 
ef appeals 


serious charges after Di 
wins а new trial 
n of vindictiveness iS established, 
but with an explanation of objective 
t led to the additional charge 


З) If the presumptio! 
prosecutor may те! 
circumstances that 


4) If there ів no presumption of vindictiveness, Def must 
establish actual prosecutorial vindictiveness 


a. To establish actual vindictiveness, Def must show 
objective evidence that prosecutor acted to punish 
Def for standing on Def's legal rights 

b. No actual vindictiveness when prosecutor 

threatened Def with additional charges relating to 

separate incidents if Def insisted on trial on 
unrelated pending charges 


G. Immunity from Prosecution in Overdose Cases 


4. Motion to Dismiss Based on Critical 
Misstatements or Omissions in Complaint 


I Vk Delaware A. Preconditions to holding hearing on motion 
Эз 8. CL 2674 (1978) 


1) Def must make offer of proof that. 


4 а. Untrue facts included in complaint or qualified facts 
omitted 


e Misstatements or omissions must be identified 
b. Because of misstatement or omission, complaint 


inadequate for probable cause 


B. Standard of proof at hearing 


1) Burden of proof on Def 


2) Must show existence of misstatements or omitted facts 
by preponderance of evidence. 


D C. No hearing required if 


1) Probable cause exists if misstatements excised or 
omissions included 


2) Omitted facts not critical, determinative, or undisputed | 
facts with only single meaning 


5. Double Jeopardy 


mu 


‘St v Davison A. Wis Supreme Ct accepts decisions of U.S. Supreme 
pu я D Ct as controlling interpretations of Double 
д Jeopardy provisions of both U.S. and Wis | 
Constitutions | 
| 
City of Oshkosh В, Def must establish double jeopardy violation | 
DEC bae beyond a reasonable doubt 
(Ct. App. 1996) 


CR15-11 
(2024) 


5972.070) 
5972.070) 


Stu Comstock 
168 Wis. 34 915 (1992) 


‘St v Henning 
3004 W189 
273 Wis. 24 352 


St v McMaster 
206 Wis. 2d 30 (1996) 


Stv Konrath 
218 Wis. 2d 290 (1998) 


‘St v Robinson 
2014 WI 35 
354 Wis. 2d 351 
St v Willett 
2000 WI App 212 
238 Wie, 24 621 


St v Terry 
2000 WI App 250 
239 Wis. 2d 519 


St v Gramza 
2020 WI App 81, 
1127-29, 

395 Wis. 24 215 


CR 15-12 
(2024) 


С. Jeopardy nttaches when: 


1) Jury is empaneled and sworn 


2) In Ot trial, when first witness ia sworn 


3) When Ct accepts plea 


D. Double Jeopardy Clause protects against 


1) Multiple punishments for same offense. See Sec. 5-Е», 
infra 

a. Determination whether sanction is punishment 

under Double Jeopardy Clause rests on purpose 

actually served by statute, not underlying nature of 

proceeding giving rise to sanction 

When principal purpose is nonpunitive, action 
dy if punishment, 


does not violate double jeopar: 
retribution or deterrence are also present 


а If principal purpose of regulation is punishment, 
retribution or deterrence, then that regulation is 
а sanction triggering double jeopardy protection 


Diy 


2) Multiple prosecutions—aftor acquittal or conviction. 

See Sec. Б.Е, infra 

a. Ct should also conduct collateral estoppel (issue 
preclusion) analysis established in Ashe v Swenson, 
90 8. Ct. 1189 (1970) 


218 Wis. 2d 330 (1998) 
St v Guzman 
1 


= v Steinhardt Е. Multiplicity—Single offense charged in multiple 
35 we 2a Rise counts—Two-prong test 

Sto Pal 

2017 Wi 44, 1 15 

374 Wis, 2d 759. 

da 1) First test—Multiplicitous if offenses charged are 


pure “identical in law and fact” 
263 Wis. 2 145 
Biockburger v US ps ical in law" (Blockburger “elements ) test. 
525. Ct. 180 (1632) a. “Identical in law" (Blockburge only" 

Stv Dauer 

174 Wis. 2d 418 


(Ct. App. 1993) 


St v Anderson 
219 Wis. 2d 739 (1998) 
St v Vassos 

218 Wis. 24 330 (1998) 
St v Dowe 


2021 WI App 87 
400 Wis. 2d 174 


mEGUSAL. 


means proof of identical facts 


Stv Warren " ТТР 
229 Wis 9d 172 b. “Identical in fact’ 
(Ct. App. 1999) 

St v Davis. 
171 Wis, 2d 711 

(Ct. App. 1992) 

St о Konarowshi 
170 Wis. 24 504, 509 

(Ot. App. 1992) 
n * Similar facts relating to same legal element are 

bee not multiplicitous, if acts either separate in time 

4 


375 Wis, 2d 712 р 
or of significantly different nature in fact. 
Abe cd e А “time for reflection" or a "separate volitional 
act" is often significant, especially in sexual 
St v Multaler assault and possession of child pornography 
cases 


ранил “Identical in fact" depends upon whether one 
Vues count requires proof of an additional fact that 


316 Wis. 2d 152 
the other does not 
ae * Resolve ambiguous charging language in second 


2020 
о pleading with reasonable person's 
understanding of allegations, considering the 


ntire record — b 


Sto Pal 
2017 WI 44, 427 
374 Wis. 24 759 
St v Harinek 
146 Wis. 2d 188 
(Ct. App. 1988) 
-Harrell v St. 

88 Wis. 24 546 
(Ct. App. 1979) 


St v Davison 
2003 WI 89 

263 Wis. 24 145 

Bt v Beasley 

2004 WI App 42, 7, 
271 Wis. 2d 469 


t v Sauceda 
168 Wis, 2d 496 ( 
St v Beasley nR 


2004 WI App 42, 17, 
271 Wis, 2d 469 


CR 15-14 
(2024) 


St v Jackson e. Legislature intended to permit multiple $ 
2004 WI App 190, punishments when conspirators agree to commit 
276 Wis, 2d 697 multiple crimes 


St v Steinhardt 2) Second test: If presumption arises that legislature 
2017 WI 62, $ 14 


REN intended to permit multiple punishmente, Ct must. 
ud eia thon determine whather there are other factors thet 
2017 WI 44, 1 15 clearly indicate contrary legislative intent, ie., that 
| 57а Wis, Bd 759 "allowable unit of prosecution” for offense is to be only 
2008 WIES qY 43, во a single count 
263 Wis, 2d 145 
St v Kuntz 
160 Wis. 2а 722, 

756-57 (1991) 


St v Patterson а. Defhas burden of overcoming presumption by 
2010 WI 130 


329 Wis. 24 599. proving contrary legislative intent 


SMS b. Four factors Ct uses to assess legislative intent 


219 Wis. 24 739 (1998) 


St o Trawitehi А 
2000 WI App 205 

238 Wis, 2d 795, aff'd 

2001 WI 77. 

244 Wis. 2d 523 


Stu Sauceda s 
168 Wis, 2d 486 (1992) 


St v Eastman А 
185 Wis, 2d 405 
(Ct. App. 1994) 


| F. Multiple Prosecutions 


| Sey 1) Double Jeopardy Clause protects against | 
273 Wis. 2d 352 
St v Vassos. 
218 Wis, 9d 330 (1998) 
a. Prosecution of same offense after acquittal 


| 528. EVER * Apply Blockburger “same elements” test 


* Issue preclusion (formerly known as collateral 
estoppel) (See Sec. 5.G. below). Analyze only if 
there is no violation of double jeopardy 


| i b. Prosecution of same offense after conviction 


c. Prosecution of same offense after declaration of 
mistrial under certain circumstances. See CR 35 


(Mistrial) 
$939.71, $ 961.45 Test: Do 2 
US v Dizon 


DOUBLE 

env 

ga 
; 
E 
3 


St v McKee 
2002 WI App 148, 4 17, 
256 Wis. 24 547 


$938.39. 


St v Everett 
231 Wis, 24 616 
(Ct. App. 1999) 
Craig SG v St 
209 Wis. 2d 65 
(Ct. App. 1997) 


Stv Lawton 4) Double Jeopardy Clause of 5th Amendment no bar to 
© ds qi M felony prosecution when Def previously convicted of. 
civil municipal traffic charge arising from same. 


incident. 


a, Proceeding to enforce municipal ordinance is civil 


b. Double Jeopardy Clause not implicated when one of 
two successive prosecutions is civil 


HE 5) Prohibition for other acts generally does not implicate 
1377 (1992) double jeopardy 
E x Ex 6) Use of prior felony conviction to prove both an element 
(Сі. App. 1992) ` of current offense (e.g., felon possessing firearm) and 
repeater status does not violate double jeopardy 
prohibition 
ER ee 7) Double jeopardy does not preclude second trial when 
Def consents to have charges severed, even if Def was 
acquitted on a fact that is necessary to prosecution in 
second trial 
Sey Tome ваў 8) Criminal prosecution arising from same conduct that 
(Ct. App. 1991) led to imposition of disciplinary measures by prison. 
Garrity v Fiedler authorities does not violate double jeopardy prohibition 


850 Е. Supp. 777 
ED. Wis), offd, 41 F3d $ 
1150 (7th Cir 1994) 


Witte v US 
115 S. Ct. 2199 (1995) 


US v Dixon 
113 S, Ct. 2849 (1993) 


Bt v McMaster 
206 Wis, 2d 30 (1996) 


does not invoke double 


AS 12) Civil motor le forfeiture 
218 Wie. 2d 200 (1998) езү 


of sitive 
13) Probation/parole revocation proceedings not dispositivi 


St v Terry 
a 2000 WI App 250 
2 230 Wis, 24 519 
Н Smith v Massachusetts 14)If Ct grants a motion for directed verdict at close of 
5 та Ое ОНЫ State's case, Ct cannot revorse decision and allow 
- charge to go to jury without exposing Def to double 
H jeopardy 
H 
5 15)See Chapter on Mistrial, CR 35 
Ashe v Swenson G. Issue preclusion (formerly known as collateral 
908. Ct. 1189 (1970) Е 1 
St v Holland estoppel) 
87 Wis. 2d 567, 582 
(Ct. App. 1979) 
z тер on other grounds 
ea 91 Wis. 2 134 (1979) 
es Stv Wille 
ЕЕ: 185 Wis. 24 673 
== (Ct. App. 1994) 
E ЕО. 1) Double jeopardy prevents State from retrying in a 
Zu? ве subsequent prosecution any ultimate fact that was 
58: Sto Londrum resolved in favor of Def at an earlier trial (or hearing if 
58: 191 Wis. 2d 107 burden of proof or persuasion was same or greater) 
e (Ct. App. 1995) 


St v Kasian 2) Factors that may bear on question of whether issue 


207 Wis. 2d 611 : : 
(Ot. App. 1996) preclusion applies 
a. Could the party against whom preclusion is sought, 
as a matter of law, have obtained review of the. 


judgment? 


b. Is the question one of law that involves two distinct 
claims or intervening contextual shifts in the law? 


c. Dosignificant differences in the quality or 
extensiveness of proceedings between the two Cts 
warrant relitigation of the issues? 


| d. Have the burdens of persuasion shifted such that 
| the parties seeking preclusion had a lower burden. 
of persuasion in the first trial than in the second? 2 


CR 15-18 
(2024) 


‘St v Vassos. 
218 Wis. 2d 330, 343 
(1998) 


Schiro v Farley 
1148. Ct. 783 (1994) 
US v Gentile 

816 F2d 1157, 1162 
(7th Cir 1987) 

Stv Holland 

87 Wis. 2d 567 

(Ct. App. 1979) 

rev'd on other grounds 

91 Wis, 2d 134 (1979) 


e, Are matters of public policy and individual 
circumstances involved that would render 


application of issue preclusion fundamentally 
unfair? 


* Inadequate opportunity or incentive to obtain 
full and fair adjudication in the initial action 


‘Two additional factors in assessing whether issue 
preclusion applies when prior proceeding is before 
administrative agency 


* Whether agency was adjudicating a disputed 
fact issue properly before it 


Whether agency’s proceedings provided parties 
adequate opportunity to litigate 


3) If issue preclusion applies 


a. Test: Ct reviews entire relevant record of prior 
Proceeding to determine whether rational jury could 
have grounded its verdict upon an issue other than 
that Def claims was previously decided against 
State 


. Ct need not determine precise issue upon which 
acquittal rested unless process of elimination leads 
it finally to issue sought to be foreclosed from retrial 


c. Def has burden to demonstrate that issue in 
question was decided in first proceeding 


d. Cases suggest Рез burden is high—Ct to be able to 
determine with assurance that fact in issue was 
necessarily established by the earlier judgment 


4) Double jeopardy is personal right 


a, Cannot be in double jeopardy unless earlier placed 
in jeopardy 


| vnu лаззав 


avi 
зо 39V 


нан 


у on accomplice's favorable 


b. Therefore, Def cannot rel 
te trial 


И 
issue resolution at his/her верага' 


loctrine permits one act that 


y Met TEE H. Dual sovereignty d 
| (Ct. App. 1993) violates the laws of two states to be punished in 
H both states 
| 
| B WI 53 1) Sec. 961.45 bars such prosecution in Wis for controlled 
| 243 Wis. 2d 328 substances violation when previous acquittal or 
| conviction under law of another state 
| 
ry 
2009 WI App 100 2) Sec. 961.45 does not bar prosecution for conspiracy in 
320 Wis. 2d 582 one jurisdiction and delivery in another ifthe acte 


involve different conduct 


CR 16 
SPEEDY TRIAL 


l. Constitutional Protection. . CR 16-3 
2. Statutory Рго{есбоп.................... . CR 16-5 


3. Interstate Detainers................. . CR 16-6 


—— 


SPEEDY TRIAL 


di 1. Constitutional Protection 


US Const amend VI A. Federal authority 
1) "In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial...” 
Wis Const art I, § 7 B. State authority 


1) “In all criminal prosecutions the accused shall enjoy 
the right ... to a speedy public trial...” 


x ее C. Speedy trial concern attaches at time of arrest ог 
Sto when Def officially accused of crime, whicheyer 
155 Wis. 2d 202 (1990) occurs first 


1) Earlier, pre-accusation, investigatory period governed 
by due process and statutes of limitation rather than 


Stv Wilson 
149 Wis. 2d 878 (1989) 
St v Blanck 


2005 WI App 191 
286 Wis. 2d 476 


St v Allen 3) 
179 Wis. 2d 67 
(Ct. App. 1993) 


Barker v Wingo 
92502182 (1972) 
cited in St v Lemay 
155 Wis. 2d 202 (1990) 


St v Urdahl 
2005 WI App 191 
286 Wis. 2d 476 


Doggett v US 
112 SCt 2686 (1992) 


Doggett v US 
112 SCt 2686 (1992) 
Sto B 

222 Wis. 24 506, 610 
(Ct. App. 1998) 


St v Leighton 
2000 WI App 156 
237 Wis. 2 709 


St v Williams 
2004 WI App 56, 1 41 
370 Wis. 24 761 


Vermont v Brillon. 
129 SCt 1253 (2009) 


St v Provost 
3020 WI App 21, 
Т1 39-10, 

392 Wis. 2d 262 
ре! for rev denied. 


Sto Lock 
2013 WI App 80 
348 Wis. 2d 334 


nto 3 other factors only 


e Necessary to inquire i ч 
j$ ively prejudicial 


when delay is presumpti 


b, Reason for delay 


* Defs request for or consent to adjournments 
may account for 80 much of alleged delay that 
Def cannot claim prejudice and Ct need not 
examine other factors 

* Delays sought by or caused by appointed counsel 
are attributed to Def 

” exception: If delay 


— “Systemic breakdown’ 
results from systemic breakdown (problems 


that are both institutional in origin and de- 
bilitating in scope) in public defender system, 
such delay may be attributed to State 


= Delay caused by refusal of federal authorities to 
produce Def in state Ct for trial is neutral 


Def's assertion of right, and 


US v MacDonald. 
98 SCt 1547 (1978) 


Recommendation 


Barker v Wingo 
= SCt 2182 (1972) 
= : 


971.10(1) 


971.102)8) 


971.1002) 


971.10(2)(a) 
St v Adams 
207 Wis. 24 568 
(Ct. App. 1996) 


Э71.10(2)0), 751.03 


St ex rel Rabe v Ferris 
97 Wis. 2d 63 (1980) 


971.10(3)(a) 


8) Pretrial determination of speedy trial violation cannot 
be made, because the merits of speedy trial claims are 
intertwined with the merits of the case-in-chief, and a 
pretrial determination would be premature, absent a 
showing of extraordinary circumstances 


4 


Absent a showing of extraordinary circumstances, 

proceeding with trial will not compound any depri- | 
vation suffered and a determination of speedy trial 
violation may properly be made after trial 


E. Remedy for violation of constitutional right to 
speedy trial: Charges are dismissed 


2. Statutory Protection 


A. Misdemeanor 


1) Within 60 days after initial appearance 


would 


971.1098) 
St ex rel Rabe v Ferris. 
97 Wis. 9d 63 (1980) 


971.10(3X2) 


971.103) 


өтїлө 1. 


СЕ 16-6 
(2022) 


continuance 


‘Def in speedy trial, 


granting 


a. Justice served by £ 
of public and 


outweigh interest 
and 
b. Ct sets forth oral 
continuance would ser 
granting speedy trial 
2) Factors Ct must consider when determining whether to 
grant continuance include 


a. Whether failure to grant 
continuation of proceedini 


miscarriage of justice, ог 


1 or written reasons that granting 
ve greater justice than 


would likely make 
ig impossible or result in 


b. Whether case as a whole is s0 unusual and complex 
itis unreasonable to expect adequate preparation 


within required time frames 


c. Interests of victim(s) 


continuance because of calendar 


3) Ct may not grant 
п, or State's 


congestion, lack of diligent preparatio 
failure to obtain witnesses 


D. Waiver 


З СК 17 
PERSONAL JURISDICTION/ 


| PLACE OF TRIAL 


PERSONAL JURISDICTION .....sssssssssessesssessseesesere СЕ 17-8 


1. Personal Jurisdiction Depends on 
Physical Presence Before Court... CR 17-3 


Challenge to Personal Jurisdiction of 


PLACE OF TRIAL ............-..-eeeeneenenen 
1. Venue... 
в 2. Change of Place of Trial .... 


3. Factors to Be Considered b 
When Motion for Change of 
Trial Made ............. 


Consequences of Granting 


Renewing Motion for Cha 
of Trial 


PERSONAL JURISDICTION/PLACE OF TRIAL 


PERSONAL JURISDICTION | 


Walberg v St 1. Personal Jurisdiction Depends on Physical 


73 Wis. 
458 ane = Presence Before Court 


St v Monje Physical presence pursuant to 
109 Wis. 2d 138, ш p н 

144-45 (1982) 

Walberg v St 

73 Wis. 2d 448, 

458 (1976) 

St v Washington 

120 Wis. 2d 654 

(Ct. App. 1984) 

ага 


134 Wis. 2d 108 (1986) 


St v Waldoch 
121 Wis. 2d 476 (1984) 


St v Smith B. 
131 Wis. 2d 220 (1986) 
St ex rel Zdanczewicz 


_ 1118061661 (199) м 


sdiction is 


П juri; 
FLOS ity of. arrest 


muc C. Essential nt of pers 
156 Wis. 24 74 (1990) ада not validi 


St v Smith. 
131 Wis. 2d 220 (1986) 


DWBv St Y sonal jurisdiction 
A e D. Purposes served by per! 

152 Wis. 2d 395 
(Ct. App. 1989) 


158 Wie. эа 398 (1990) 
1) To give notice to person that an action has been 
commenced, and 


2) To confer authority of Ct over the person 


record by 


Е. If initial appearance conducted on 
Def may waive 


telephone or live audiovisual means, 
physical appearance 


1) Wi 


CR 17-4 
(2022) 


Wold v St 
57 Wis, 2d 344 (1973) 


Logan v St. 
43 Wis. 23 128 (1969) 


St v Russo 
70 Wis. 2d 169 (1975) 


St v Webb 
160 Wis. 2d 622 (1991) 


о St 
55 Wis. 2d 282 (1972) 


165 Wis, 2d 27 (1991) 


2. Challenge to Personal Jurisdiction of Court 


A. Objection must be preserved 


B. Entry of plea without reserving objection waives 
following attacks on personal jurisdiction 


1) Sufficiency of complaint in misdemeanor action 
2) Sufficiency of prelim 


3) Holding prelim beyond statutory time limits 


4) Sufficiency of information, unless information fails to 
charge a crime known to law 


вв of personal 


St v Robles 
D. Def waives right to claim lo 
s i i se of action that 


157 Wis. 2d 55 
5 jurisdiction if Def selects cour: 


(Ct. App. 1990) 
°ч causes defects in jurisdiction 
162 Wis. 2d 883 (1991) 
1) When Ct approved request for co-signed bond, which 
was never signed, and prelim not commenced within 10 N 
days after initial appearance, Def could not challenge 
jurisdiction of Ct 
n Lgs = E. Statutory time limits for commencement of prelim 1 
(Ct. App. 1989) do not apply or affect jurisdiction of Ct after 
remittitur from interlocutory appeal 
PLACE OF TRIAL 


5) Exceptions 


971.19 a. When criminal offense relates to more than one Cty 
and constitutes special factual situation within 
§ 971.19 
971.22 b. When Def successfully moves for change of venue 
under § 971.22 
тышы e. Charge of interference with custody of a child may 
be tried in Cty where crime committed or Cty of 
lawful residence of child 
LSU d. Charge of certain election and campaign violations 
3010 wise in Cty where Def resides 
524 Wis. 2d 586 
LUI B. Def has constitutional and statutory right to change 
v Maxwell r 
86 SCt 1507 (1966) 
v 
49 Wis. 2d 537 (1971) 
Stv 


Bangert 
131 Wis. 2d 246 (1986) 


971.222) 
971.22(2) 
971.220) 

St ex rel Hussong. 
v Froelich 

62 Wis. 2d 577, 
593 (1974) 


9ni22(2) 


62 Wis, 24 577, 
593 (1974) 


iggs v St 


Briggs 
76 Wis. 24 313 (1977) 


С. Form and contents 


1) Must be in writing 
2) Must be aupported by affidavit, stating 


a. Evidentiary facts showing nature of prejudice 
alleged 


b. More than vague allegations of improper and 
prejudicial pretrial publicity 


3) State may file counter-affidavits 


D. Defs burden of proof 


1) Def must establish reasonable likelihood that 
community projudice will make fair trial impossible L 


l 


E. Test for granting motion 


Holiand v St. 1) Motion addressed to sound discretion of Ct 
87 Wis. 24 567 (1979) 
a. Discretion guided by constitutional requirements 


Thomas v St 
that Def entitled to fair trial 


58 Wis. 28 483 (1979) 


2) Ct must grant motion when reasonable likelihood that. 
community prejudice will make fair trial impossible 


971228) 
86 SCt 9; ^ 

1507 (1966) 
Tucker 


8. Factors to Be Considered by Court When Motion 
237 Wi spas for Change of Place of Trial Made 


St v Hebard A. Inflammatory nature of publicity 


Briggs v St 
76 Wis. 2 313 (1977) 


Hoppe v St 
та Wis. 24 107 (1976) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Pheil to 
152 Wis. 24 523 i 


(Ct. App. 1989) 


St v Hebard 
50 Wis, 2d 408, 
426 (1971) 


Irvin v Dowd 
81SCt 16 


Skilling v US. 

130 SCt 2896 (2010) 
Thomas v St 

53 Wis, 24 483, 

492 (1972) 


Stv Hebard. 
50 Wis. 2d 408, 
426 (1971) 


Tucker v St 
56 Wis. 93 728, 
735 (1979) 


"^v  ÉPOSITIONS 


St v Hebard 
50 Wis. 2d 408, 
425 (1971) 


St v Hebard 
50 Wis. 3d 408, 
427-28 (1971) 


^ 4 


Holland v St 
87 Wis. 24 567 
(Ct. App. 1979), 
тегі on other grounds, 
91 Wis. 24 134 (1979) 


St v Pheil 
152 Wis. 2d 523 
(Ct. App. 1989) 


St v Hebard 
50 Wis. 2d 408, 
426 (1971) 


McKissick v St 
49 Wis. 24 537, 
545 (1971) 


St ex rel Hussong 
v Froelich 

62 Wis, 24 577, 
591 (1974) 


Sheppard v Maxwell 
86 SCt 1507 (1966) 


i judiced jury 
2) Informed jury not necessarily ^ prejudiced j 


to 
D. Timing and specificity of publicity in relationship 
time of trial 


with passage of. 


1) Prejudicial effect of publicity wanes 
time 


E. Degree of State participation in dissemination of 


publicity 


F. Publication of inadmissible information 


G. Severity of offense 


2) 


3) Sequestration of jury 


971.22 К. Check district rules for practical considerations in 
Comment changing place of trial 


4. Consequences of Granting Motion 
tiri) A. Trial may be held in Cty where fair trial can be had 


1) Trial Judge selects new Cty 


к Cty for trial 
cow Si Sie QUIE) 2) Def cannot choose new Cty for tri 


DRE) 3) Only one change of venue may be granted under 
$971.22 
EE) B. Or, jury selected from another Cty in lieu of change 


of venue, provided 
971.225(1) (a) 1) Jurors will be sequestered 


971.225(1)(b) 


971.225(1)(c) 


97122) 


971.223) 


971.22) 


971.229) 


St v Bangert 
131 Wis. 2d 246 (1986) 


D. Judge ordering change of venue must preside at 
trial 


E. Pretrial preliminary matters may be conducted in 
either Cty 


1) Within discretion of Judge 


F. Judge must decide in which Cty Def to be held, if 


Def in custody 
G. Judge must decide in which Cty record to be kept 


H. Once change of venue granted, Ct may change place 
of trial more than once 


5. Renewing Motion for Change of Place of Trial 


CR 18: MOTION Е 
(CONSOLIDATION 


1. General Principles of 


OR JOINDER 
) OR SEVERANCE 


Joinder and Severance Essentially 
..CR 18-1 | 
| 


Joinder of Crimes. 
Severance of Crimes 
Joinder of Defendants. 
Severance of Defendants 
Trial Practice Option ..... 
ane 1. General Principles of Joinder and Severance 


быы. vid Essentially the Same 


Pop wr 


St v Leach A. Ct must balance potential prejudice of joinder with 
VM cO considerations of judicial administration 

St v Hall 

103 Wis. 24 125, 141 
(1981) 

1) Right of Def to fair trial must be overriding 


зама агаро consideration 


Holmes v St 
63 Wis. 2d 389 (1974) 


Francis v St 
86 Wis. 2d 554, 558 
(1979) d 
St v Hoffman. 
106 Wis. 2d 185, 208 
(Ct. App. 1982) 


ато type of offenses occurring 


e Crimes must be si 
over relatively short pe 
ав to each must overlap 


riod of time and evidence 


146 Wis, 2d 130 
(Ct. App. 1988) 
Crimes not of same or eimilar character simply 


St v Ной ly 
same statutory violation 


128 Wis. 24 110, 118 
m App. 1985) because 


v 
106 Wis. 24 185, 208 
Ct. App. 1982) 


St 
p We 3d 130 * No per se rule on 
(Ct. App. 1988) similar offenses so 


эт: 
| See вана b. Grimes charged ba 


218 Wis, 24 614 
(Ct. App. 1998) 


when time period between 
great they may not be joined 


sed on same act or transaction 


c. Crimes charged based on two or more acts or 
transactions that are connected together or 
constitute parts of common scheme or plan 


$971.12(4) 


$971.1:4) 


Jungo St 
32 Wis, 2d 641, 547 
(1966) 


$ 971.123) 

St u Holmes 

63 Wis. 2d 389 (1974) 
Stv Bellows 

218 Wis. 2d 614 

(Ct. App. 1998) 


$ 971.123) 
St v Bettinger 
100 Wis. 2d 691 (1981) 


St v Prescott 
2012 WI App 136, 1 13, 
345 Wis. 24 313 


St v Wolske 


184 Wis. 2d 794 (1994) 
$971.12(3) 


C. Consolidation for trial 


1) Ot may order two or more separate complaints or 
informations tried together, provided 


а. Orimes and Def(s) could have been joined in single 
complaint or information 


b. Standards permitting joinder at charging stage met 


2) Trial procedure same as if prosecution under single 
complaint or information 


3) Objections to consolidation 


a. Grounds for objection should be stated 


b. Objections should be supported by affidavits 


3. Severance of 


Drew v US 
331 F2d 85, 88 
(DC Cir 1964) 


Sto Hall 
103 Wis. 24 125 (1981) 


Sto Denny 
120 Wis. 2d 614, 620 
(Ct. App. 1984) 


B. Prejudice to Def 
g incriminating evidence t 


1) Can result from jury hearin 
not admissible in separate trials 
a. Unless evidence of each crime simple and distinct 
and confusion or cumulative effect minimal 
struction that evidence on 


b. Consider prophylactic in: 
d in determining guilt on 


one crime may not be use: 


other 


с. Tactics of counsel 


2) Can result from jury using evidence cumulatively 


a. Consider bad acts evidence under § 904.04(2) 


С. No prejudice to Def need be shown if charging 
document joins offenses that should not be joined 


under statute 


D. Severance not. required if: 


JU Holmes v St 1) Charges “eo inextricably intertwined ... as to make 


G3 Wis. Эа 986, 807, proof of one crime imposeible without proof of the 
(1974) Бе” 
St v Locke 2) Evidence would be admissible as “other acts” if there 
©. Hes m xxm) were separate trials 
Stv Denny E. Standard for review is erroneous exercise of 
120 
(Ct bes uM) ud discretion by Trial Ct 
Currier v Virginia Е. If acquitted, Def who consented to severance cannot 
ee) assert issue ‘preclusion in second trial 
4. Joinder of D. 
$971.12(2) 
St v King 
120 Wis. 2d 285, 291 
(Ct. App. 1984) 
St ex ге] Nickl v Beilfuss 


15 Wis. 2d 428 (1962) 


p—  Ó— M— 


Richardson v Marsh on of portions of 
a. Unless Ct orders deletion of p! 
ED ied that implicate Def 
96 Wis. 2d 290, 300-01 
(1980) 
alternative to p 


statement 


pd Such deletions are permissible 
mandatory severance 

ifying co-Def, Ct must 

tion that confession 


e Ifrequested by nontesti 
co-Def who made it 


Samia v US 
TEN sand give limiting jury instruc 
may be used only against 


Pollo St Such practice furthers expeditious Ct 

(1980) administration 

Sere 42 b. Ifstatement of co-Def is nontestimonial under 

376 Wis. 2d 300 Crawford v. Washington (e.g.. statement to jail 
informant), then no mandatory geverance 

Bruton. 


2) Bruton rule does not apply to accomplice’s admission, 


Jung v St 
32 Wis. 24 541, 646 
(1966) 


Zafiro v US 
113 8. Ct. 933 (1993) 


St v Nutley 
24 Wis, 2d 627, 543 
(1964) 


St v Patricia М 
168 Wis. 2d 724 
(Ct. App. 1992), 
revid on other grounds, 
176 Wis. 2d 542 (1993) 


US v Echeles 
352 F2d 892 
(7th Cir 1965) 


St v Rundle 
166 Wis. 24 715 
(Ct. App. 1992) 


St v Nutley 
24 Wis. 2d 527, 544 
(1964) 


IDeLuna v US 
308 F2d 140 
(6th Cir 1962) 


St v DiMaggio 
49 Wis. 2d 565 (1971) 


d. Severance should be granted if serious risk that 
joint trial would compromise specific trial right of. 
‘one of Defs or prevent jury from making reliable 
judgment about guilt or innocence 


. Cts can use less drastic means, such as cautionary 
instruction, to cure prejudice 
2) When entire line of evidence relevant to liability of only 
one Def may be treated as evidence against all Defs by 
jury, merely because Defs tried jointly 


a. Ifseverance not granted in an “entire line of 
evidence” case, cautionary instruction must be 
given. Trial Ct duty-bound to give such cautionary 
instruction regardless of whether Def requests one 


or not 


3) When Def unable to call a co-Def as witness for purpose 
of getting co-Def's prior statements, which tend to 
exculpate Def, because co-Def exercises right to remain 


silent. 


4) When Def fails to move for severance, any claim of 
prejudicial joinder waived 
C. Severance during trial itself 


1) May be ordered during trial if course of events running 
to prejudice of some co-Defs 


ice because of atmosphere of 


| 
| 


апыз! Aan 


6. Trial Practice Option 


ucting one 


h severed 


to consider cond: 
ate juries for eac! 


51 v Aver 
215 Wis 24 45 A. Trial Judge may wish 
(Ct. App. 1997) trial with totally sepa” 
Def 

1) District Ct Administrator to handle jury logistics 
d expense savings 98 well as 
possible 

y 


2) Substantial time an 
reduction of witness inconvenience 


CR 19: SUPPRESSION—SEARCH AND SEIZURE 


Warrant Requirement .. 
Procedure ...... 
Use of Suppressed Evidence. 
Expectation of Privacy (Standing) 
Challenges to Warrants. 
Warrant Execution Issues 
Searches Pursuant to Arrest Warrants. 
Exceptions to Warrant Requirement.. 
General Principles...... 
Search Incident to Arres 


PAD TR we 


Plain View and Plain. Feel (Touch) 
. Emergency Aid/Hot Pursuit . 
Automobiles (Traffic Stops 
. Inventory Searches: Automobiles and Arrestees 
. Community Caretaker Function .... 
Temporary Detention/Stop and Frisk 
School Searches. 
Probation/Parole/Extended биро сш 
(persons on supervision) - 
Law Enforcement Search of Person on б 
M. Administrative Inspection. 
N. Other Exceptions... 


Po ptHBHougHoOou» 


691661 АЫПГ 


US Const amend IV 
Wis Const art 1, § 11 


St v Payano-Roman 
2006 WI 47 
290 Wis. 24 380 


St v Cameron 
2012 WI App 93, 128 
344 Wis. 2d 101 


proval of Judge is 


Е 3) Search conducted without prior ap 
few На! 
915. Ct. 2022 (1971) per ве unreasonable < 


Katz v US 
88 S. Ct. 507 (1967) 


ENSE 4) Burden is on Btate to demonstrate warrantless search 


IDEEN, or seizure fell within exceptions | 
M 5) Exclusionary rule generally requires suppression of. | 
Mau ONE ae) evidence obtained through illegal police conduct 

818. Ct. 1684 (1961) 

Stv Burch a. Exclusionary rule is employed after weighing the 

sewer police misconduct to be deterred with the societal 


cost of suppression 


b. Police conduct must be sufficiently deliberate that 


exclusion can meani ly deter it 


B. Exceptions to suppression—Suppression not 
required if 


Alderman v US. 


218 Wis. 2d 180 (1998) 
St v Anderson 

165 Wis. 2d 441 (1991) 
St v Rogers 
2008 WI App 176 

315 Wis. 2d 60 


b. Presence of intervening circumstances 
c, Purpose/flagrancy of the official misconduct. 


3) Evidence would have been discovered inevitably 


Sos WT 4) Police reasonably rely on warrant issued by neutral 
n magistrate, but later find warrant to be invalid and 


Process used to obtain warrant included significant 
investigation, and 


b. Review by police officer trained and knowledgeable 
in requirements of probable cause and reasonable 


suspicion, or 


139 Wis. 2d 663 (1987) 


St v Baudhuin. 
141 Wis. 2d 642 (1987) 


Hudson v Michigan. 8) Po 
126 8. Ct. 2159 (2006) 


910 wis. za bu 


New York v Harris 
110 S. Ct. 1640 (1990) 
St v Felix 

2012 WI 36 

339 Wis. 24 670 


§971.31(5)(a) 


§971.316)0) 
§971.31(2) 


‘St v Radder 
2018 WI App 36, 
$1 10-16, 

382 Wis. 2 749 


St v Zamzow 
2017 WI 29 
374 Wis. 2d 220 


James v Illinois 
110 S. Ct. 648 (1990) 
Walder v US 
748. Ct 354 (1954) 


t v Garcia 
2020 WI App 71 

394 Wis. 2d 743 

ОЧ by equally divided ct 
2021 WI 76 

399 Wis. 2d 324 


St v Rush. 
147 Wis, 2d 225 
(Ct. App. 1988) 


seized outside home after unlawful entry into 


11)Evidence 
probable cause to arrest before 


home if police had 
unlawful entry 


2. Procedure 


А. Motion to suppress must be made within 10 days 
after initial appearance in misdemeanor or within 


10 days after arraignment in felony 
1) In felony, motion must be made after information filed; 
not at prelim 
2) If motion not made before trial, deemed waived unless 
Def shows surprise at State’s possession of evidence 
B. Hold an evidentiary hearing only if Def's motion 
presents more than conclusory allegation and shows 
factual dispute 
C. Right to confrontation does not apply during 
suppression hearing 


Bond v US 
120 S. Ct. 1462 (2000) 
Smith v Maryland 

99 S. Ct. 2577 (1979) 
St v Bruski 

2007 WI 25 

299 Wis. Эй 177 

St v Stevens 

123 Wis, 24 303 (1985) 
St v Si 


2004 WI App 16 

269 Wis. 2d 934 

1) Whether individual, by his/her conduct, has exhibited 
actual expectation of privacy 

2) Whether individual's expectation of privacy is one that 
society is prepared to recognize as reasonable 


4. Expectation of Privacy (Standing) 
A. Ct must answer 2-part question 
1 


В. Def has burden of showing legitimate expectation of 


Rawlings v Kentucky 
100 S. Ct. 2556 (1980) 

St v Whitrock privacy 
161 Wis. 2d 960 (1991) 


US v Padilla C. Expectation must be that of Def (not co-Def, co- 


Ela GE) conspirator, 0) 
104 Wis. 2d 700 (1981) 
USv 

100 S. Ct. 2439 (1980) 
Rakas v Illinois 
99S. Ct. 421 (1978) 
Alderman v US 

89 5. Ct. 961 (1969) 
Katz v US 

888. Ct. 507 (1967) 


Byrd v US. 
138 S. Ct. 1518 (2018) 
St v Dixon 

177 Wis. 2d 461 (1993) 


Stv Harris 
206 Wis. 2d 243 (1996) 


Si v West 
185 Wis. 2d 68 (1994) 


US v Salvueci. 
100 S. Ct. 2547 (1980) 
St v Wisumierski 

106 Wis. 2 722 (1982) 


Si v Knight. 
2000 WI App 16 
232 Wis. 2d 305 


Katz v US 
888. Ct. 507 (1967) 


Jones v US 
80 S. Ct. 725 (1960) 


St v Yakes 


226 Wis. 2d 425 
(Ct. App. 1999) 


Guy 
172 Wis, 2d 86 (1992) 


US v Martinez-Fuerte 
965, Сї. 3074 (1976) 


CR 19-6 
(2024) 


including а rental car 


3) Driver of a borrowed vehicle, 
borrowed from the renter 


rs challenging legality of stop 


4) Automobile passenge! 
5) Person living with probationer or parolee 
6) Private cloud storage account even if created using 
work email 

E. Factors to consider in determining expectation of 


privacy 
1) Possession of item or area searched 


a. Def may have possession, yet no legitimate 
expectation of privacy 


2) Person’s exercise of dominion and control over the 


property 


Kyllo v US 

121 5. Ct. 2038 (2001) 
St v Loranger 

2002 WI App 5 

250 Wis, за 198 


US v Jones 
1328. Ct. 945, 949 (2019) 


St v Pinder 
2018 WI 106 
384 Wis. 2d 416 


St v Sveum 
2010 WI 92 
328 Wis. 24 369 


St v Brereton 
2013 WI 17 
345 Wis. 2d 563 


Riley v California 
134 S. Ct. 2473 (2014) 
Carpenter v US 

138 S. Ct. 2206 (2018) 


St v Bowers 
2023 WI App 4 
405 Wis. 24 716 


F. Electronic data and devices 


1) If device is used to explore details of a private home 
that would previously have been unknowable without a. 
physical intrusion, 4th Amendment protections apply 


2) Attachment of a GPS device to a vehicle and its use to 
monitor vehicle movements is a search, and a warrant 


is required 
a, GPS tracking warrant is issued under Сев inherent 
authority and not per statute 


3) Order authorizing installation and monitoring of GPS 
tracking device on vehicle constitutes a valid warrant 


4) Warrantless seizure of vehicle to secure GPS warrant 
and install GPS device was based on probable cause, 
and GPS technology used did not exceed scope of 
warrant 


Friedman v US 
347 F2d 697, 704 
(8th Cir 1965) 


Katz v US 
88S. Ct. 607 (1967) 


Lewis v US. 
87S, Ct. 494 (1968) 


St v Davidson 
44 Wis, 2d 177 (1969) 


Hester v US. 
44 S. Ct 445 (1924) 


Ball v St 
57 Wis. 2d 653 (1973) 


St v Wilson 
2022 WI 77, 4 20 
404 Wis. 2d 623 


St v Davis 
2011 WI App 74 
333 Wis. 2 490 


Collins v Virginia 
1388. Ct. 1663 (2018) 


Stv Wilson 
2022 WI 77, 91 21-34 
623 


inclusion, based 


b. Abandonment ie ultimate fact or co) 
bination of act and intent 


on com! 
2) Public view 
a. Not eubject to 4th. Amendment pr 
knowingly exposed to public, even in 
office 


otection if 
own home or 


8) Curtilage 
a. 4th Amendment protection 
curtilage 


extends to house and its 


b. Curtilage is determined by four factors: 


Proximity of area claimed to be curtilage to the 
home, 


St v Dumsirey 
2016 WI 3 
366 Wis. 2d 64 


Florida v Jardines 
133 S. Ct, 1409 (2013) 


Hester v US 
44 S. Ct. 445 (1924) 
Boll v St. 


57 Wis. 24 653 (1973) 


Conrad v St 
63 Wis. 24 616 (1974) 
St v Verhagen 

86 Wis. 24 262 

(Ct. App. 1978) 
California v Ciraolo 
106 S. Ct. 1809, 1817 
(1986) 

St v Grawien 

123 Wis. 2d 428, 436 
(Ct. App. 1985) 


Stv Peck 


143 Wis. 2d 624 
(Ct. App. 1988) 


Riley 
109 &. OL бо (1989) 


St v Garcia 
195 Wis. 2d 68 
(Ct. App. 1995) 


Bell v Wolfish 

99 8. Ct. 1861 (1979) 
US v Tierney. 

448 F2d 37 
(9th Cir 1971) 

St v Weide 


155 Wis. 2d 537 (1990) 


f, Warrantless pursuit of OWI suspect into parking 
garage of apartment complex did not violate 4th 
Amendment, because parking garage was not 
curtilage 

Warrant required for canine sniff of curtilage, 
including front porch 


St v Betterley 
191 Wis. 2d 406 (1995) 


Open fields 


4th Amendment protection extends to house and its 


а. 
curtilage, but not to open fields 


b. State must prove open fields exception and Def 
must prove expectation of privacy of item located in 


curtilage open to public 


Area open to view from above, even if a “focused 
observation," retains no expectation of Ies from 


aerial sui 


St v Starke. 
81 Wis. 2d 399 (1978) 
Griffin v Wisconsin 
107 S. Ct. 3164 (1987) 
St v Jones. 


2008 WI App 154 
314 Wis. 2d 408 


St v Amos. 
163 Wis. 2d 257 
(Ct. App. 1989) 


Sto Weber 
163 Wis. 24 116 (1991) 


St v Roberts 
196 Wis, 2d 445 
(Ct. App. 1995) 


Minnesota v Carter. 
1195. Ct. 469 (1998) 


Sto Eskridge 
2002 WI App 158 
256 Wis. 24 314 
St v Trecroci 

3001 WI App 126 
346 Wis. 2d 261 


St v Orta 
2003 WI App 93 
264 Wis. 2d 765 


Isaiah B v St 
(dn Int of Isaiah В) 
176 Wis. 2d 639 (1993) 


Stv Boric 
2018 WI App 63 
384 Wis. 2d 359 


Coolidge v 
New Hampshire 
918. Ct. 2022 (1971) 


St v Jenkins 
80 Wis, 2d 426 (1977) 


Walter v US 
100 8. Ct. 2395 (1980) 


St v Rogers 
148 Wis, 2d 243 


(Ct. App. 1988) 


CR 19-10 
(2024) 


£ Public records 
residences occupied by individuals on 
d supervision 


в. Rooms or 
parole, or extende! 


probation, 
h, Homes occupied by escapees 


i. Cassette tape left in unlocked car 
by Def fleeing scene of arrest 


j. Vehicle abandoned 


k. Apartment temporarily utilized by non-renter 
invitee to conduct illegal business activities 


l Common areas of some apartment puildings 


5. Challenges to Warrants 


A. Challenge to truthfulness of affidavits in support of 
issuance of warrants 


J А v Delaware 1) Under limited circumstances, Def may attack 
etos I AOL truthfulness of warrant affidavit 


a, Def makes a substantial preliminary showing that 
affidavit contains false statements that were 
knowingly, intentionally, or recklessly made, and 


b. Def shows that magistrate could not have found 
probable cause, but for the false or untrue 
information 


2) If both criteria are met, Def then entitled to evidentiary 
hearing at which Def must prove Defs allegations by 
preponderance of evidence before suppression is 
required 


St v Marshall 3) Hearing required only when affiant, not witne 
quired only when. , not witness or 
32 Wis. 24 101 (1979) informant, makes allegedly false statements 


Stv Stank м à 
WI App 236 4) Mere desire to c1 
eg 288 Wis. 2d 414 


Stv Noll 
116 Wis. 2d 443 (1984) 


St v Eason 
2001 WI 98 
245 Wis. 2d 206 
St v Scull 
2014 WI App 17 
852 Wis. 2d 733 
aff'd, 2015 WI 22 
361 Wis. 2d 288 


NI 


ant to unsigned affidavit is 
t to it must be 


issued pursu: 
d pursuant 


3) Warrant i [ 
defective, and evidence seize 


248 Wis. 24 530 
suppressed 


г magic words for oath; purpose 


MOM за 4) No rigid requirements o 
405 Wis. 2d 1 of oath or affirmation is to impress upon swearing 
сем deni individual appropriate sense of obligation to tell truth 
143 S. Ct. 2612 (2023) a 
SO ie 5) Warrant to search "duplex" must present probable \ 
313 Wis. 9d 162 cause to search particular unit or probable cause to 
search entire building 

C. Issuance by unauthorized person 
St o Grawien. s 
123 Wis. 2d 428 1) Fruite of search warrant are subject to suppression, if 
(Ct. App. 1985) magistrate was not authorized to issue warrants 
St v McBride 
187 Wis. 2d 409 2) Def must demonstrate bias of issuing magistrate by 
(Ct. App. 1994) preponderance of evidence 
Illinois v Gates - 
103 S. Ct. 2317 (1983) D. Motion to suppress challenging probable cause 
St v Romero 
2009 WI 32 я А 
317 Wis. 2d 12 
Stv Ward 
2000 WI 3 
231 Wis. 2d 723 
Бір i 


DeSmidt 
155 Wis. 2d 119 (1990) 


St v Carrol) 

2008 WI App 101 
314 Wis, 2d 690, ауу, 
2010 Wis 

322 Wis, 24 299 


St v Simmons 
220 Wis, 24 775 
(Ct. App. 1998) 


St v Avery 
2011 WI App 124, 4 18 
337 Wis. 2d 351 


§ 968.15(1), $ 968.17(1) 


Stv Meier 
60 Wis. 2d 452 
(1973) 


St v Edwards 
98 Wis. 2d 367 (1980) 


St v Drachenberg 
2023 WI App 61 
409 Wis. 24 738 
pet for rev denied 


Stv Pinder 
2018 WI 106 
384 Wis, 2d 416 


Illinois v McArthur 
1218. Ct, 946 (2001) 


5) Officer may answer calls on а cell phone seized incident 
to arrest, and information learned during calls may be 
used to secure warrant 


. Warrant may be based on illegally obtained 


information if causal connection between: 
information and warrant so attenuated ав to 
dissipate taint 


6. Warrant Execution Issues 


A. General rules on execution of warrant 


1) “One warrant, one search,” but exception permitted for 
subsequent entry and search when (a) 2nd entry is a 
continuation of the 1st search and (b) decision to enter 
again is reasonable under the circumstances 


2) A search warrant not executed within 5 days after 
issuance is void and is grounds for suppression 


Failure to return warrant within 48 hours. 
execution is not grounds for suppression > 


А 


3) 


41 


5) 


| 
| 


тз Wis. 2d 352 (1976) 
Wilson v Arkansas 
115 5. Ct. 1914 (1995) 
St v Watkinson 

161 Wis. 2d 750 

(Ct. App. 1991) 


Richards v Wisconsin 
1178. Ct. 1416 (1997) 


217 Wis. 2d 369 (1998) 


St v DeSmidt. 
151 Wis. 2d 324 


(Ct. App. 1989) 
rev'd on other grounds 
155 Wis. 2d 119 (1990) 


St v Stevens 
181 Wis. 2d 410 (1994) 


Stv O'Brien 
214 Wis. 2d 328 


(Ct. App. 1997) 
аа, 223 Wis. 2а 303 


(1999) 


Ybarra v Illinois 
100 8. Ct. 338 (1979) 


$968.16 
Bailey v US. 

133 S. Ct. 1031 (2013) 
Michigan v Summers 
101 S. Ct. 2587 (1981) 
St v Guy. 

172 Wis. 24 86 (1992) 
St v Кор 
2002 WI App 17 

250 Wis. 2d 296 


St v Hayes 
196 Wis. 2d 753 


(Ct. App. 1995) 


CR 19-14 
(2024) 


T) Necessary force may be used to gain entry or execute 
warrant 

8) Absent exigent circumstances, police must knock, 
announce presence and purpose, and allow those 

within to voluntarily open door 


mitted if police have reasonable 
cific and articulable facts that 


9) “No-knock” entry pe: 
langer their safety or 


suspicion based on вре 
announcing their presence will end: 
permit destruction of evidence 


10) Overbroad warrant may not be saved by exercise of 
discretion in execution 


11)Execution of search warrant may be effectuated by ruse 


ant for search of premises may permit search of 


12) Warr: 
hic] ог contr 


St v Andrews 


201 Wis. 24 383 (1996) 


Si v Ehnert 
160 Wis. 24 464 
(Ct. App. 1991) 


Richards v Wis i, 
117 S. Ct. 1416 (1997) 
St v Watkinson 
161 Wis. 2d 750 
(Ct. App. 1991) 


St v Berry 
174 Wis. 2d 28 
(Ct. App. 1993) 


Richards v Wisconsin 
117 S. Ct. 1416 (1997) 


St v Stevens 
217 Wis. 2 369 (1998) 
affg 213 Wis. 2d 324 
(Ct. App. 1997) 


2003 WI App 101 
264 Wis. 2d 722 


C. Evidence underlying warrant must not be stale 


3) Officers may search visitor's belongings, if they are 
plausible repositories of objects of search and are 
neither worn by nor in physical possession of visitor at 


time of search 


D. “No-knock” warrant may be issued if specific 


evidence of danger presented 


1) Search is reasonable under 4th Amendment even if 
Police dispense with rule of announcement and execute 


no-knock entry when 


a. Police have reasonable belief that announcement of 
police presence would endanger safety of police or 


others, or 


ble belief that 


lore search, 


x Я f 
2) Evidence, with facts known to officer bel 
provides connection between evidence and criminal 


activity, and 
3) Evidence discovered within area properly designated in 
warrant, and 


4) Evidence discovered while officer searching for objects 
particularized in warrant 
LeClair о Hart F. Dietating contents of documents outside scope of 
> CI: 1990) warrant into tape recorder is a seizure 


7. Searches Pursuant to Arrest Warrants 
A. Execution of arrest warrants at residences of third 
parties (when search warrant is/is not required) 


1) Police may enter dwelling to serve warrant only when 
there is reason to believe suspect resides there and is 


(1980) 
present within 


Steagald v US. 
101 5. Ct. 1642 (1981) 
St v Kiper 

193 Wis. 2d 69 (1995) 


Stv Delap 
2018 WI 64 
382 Wis. 2d 92 


St v Lee 
97 Wis. 2d 679 
(Ct. App. 1980) 


St v Kiper 
193 Wis. 2d 69 (1995) 


CR 19-16 
(2024) 


Arkansas v Sanders 
99 S. Ct. 2586 (1979) 
US v Jeffers 

728. Ct. 93 (1951) 

St o Johnston 

184 Wis, 9d 794 (1994) 


Sees 


аја in рагі, rev'd in part 
181 Wis. 2d 410 (1994) 


Agnello о US. 
46 S. Ct. 4 (1925) 


Laasch v St 

84 Wis. 2d 587, 594 
(1978) 

St v Monahan 

76 Wis. 2d 387 (1977) 


Hampshire 
915. Ct. 2022 (1971) 


Kentucky v King. 
131 5. Ct. 1849, 1858 


(2011) 


St v Smith 
131 Wis, 2d 220, 228 


8. Exceptions to Warrant Requirement 


A. General Principles 


1) Burden on government to justify appropriate exception 
to warrant requirement. 


а. Test of reasonableness under 4th Amendment 
requires balance of need for search against invasion 


of personal rights search entails 


b. Judge should consider scope of intrusion, manner in 
which conducted, justification, and place where 


conducted 


2) Mere belief that article sought EU i residence 


4) 


St v Robinson 
2010 WI 80, 1 30 
327 Wis. 2d 309. 
St v Parisi 

2014 WI App 129. 
359 Wis, 2d 255 


Lange v California. 
1418, Ct. 2011 (2021) 


St v Dalton. 
2018 WI S5, 99 44-54 
383 Wis, 2d 147 


Illinois v Cabalies 
125 5. Ct. 834 (2005) 
Stv Arias 
2008 WI 84 

311 Wis. 2d 358. 


$968.11 
Chimel v California 
89 S. Ct. 2034 (1969) 


St v Sanders 
2008 WI 85 
311 Wis. 24 257 


St v Meisenhelder 
2022 WI App 37 
404 Wis. 24 75 
pet for reu denied 


St v Goebel 
103 Wis. 24 203, 217-18 
(1981) 


і il red 
6) Four factors have been identified that, when measu 
warrant, constitute 


against time needed to obtain 
exigent circumstances required for warrantless home 


entry 


a, Arrest made in “hot pursuit” on a case-by-case 
analysis 


b. Threat to safety of suspect or others 


c. Risk that evidence would be destroyed, and 
d. Likelihood that suspect would flee 
7) Exigent circumstances for a warrantless blood draw 


can arise because of chaotic circumstances associated. 
with major traffic crashes (See TR 1, Sec. 12.B.10)) 


8) A "drug dog” sniff does not constitute a search 


St v Wade 
215 W 


1 d 
(Ct. App. 1 


§ 968.11 


619, 624-95 


St v Sykes 
2005 WI 4: 
279 Wis, 2d 


St v Moore 
2023 WI 50. 
408 Wis. 24 16 


Winston v Lee 
105 S. Ct. 1611 (1985) 


St v Payano-Roman 
2006 WI 47 
290 Wis. за 380 


Washington v Chrisman 
102 S. Ct. 812 (1982) 


St v Tompkins 
144 Wis. 2d 116 (1988) 


Knowles v Iowa 
119 8. Ct. 484 (1998) 


St v Marten-Hoye 
2008 WI App 19 
307 Wis. 2d 671 


Arizona v Gant 

129 5. Ct. 1710 (2009) 
St v Dearborn 

2010 WI 84 

327 Wis. 2d 252 

St v Smiter 
2011 WI App 15 
331 Wis. 2d 431 


d. Same concerns that would justify initial search 
need to continuo to exist to justify delayed search 
2) Justification is to prevent assault on police with 
weapons, escapo, or destruction of evidence 


зонезноо | nouvouUnse 


3) Ife 


rest invalid, search incident to arrest also invalid 


4) Search incident to arrest is lawful if officer has 
probable cause to arrest before the search and Def is 
arrested immediately thereafter, although for a 
different crime 


— 


Officer who smells odor of marijuana has probable 


cause to search and need not rule out legal sources of 
the odor such as CBD 


5 


Removing bullet violates suspect's 4th Amendment. 
right to privacy; reasonableness of surgical intrusions 
beneath the skin to be evaluated on case-by-case basis 


6 


Involuntary administration of laxative to recover 
suspected drugs was reasonable under the 
circumstances 


7) When police accompany arrested person to room to 
retrieve identification, they may seize contraband in 
plain view 


sanssi Aunt 


8) 


Search incident to arrest does not extend to vehicle 
parked outside building where Def arrested 


9) 


Search may be incident to arrest for noncriminal traffic 
violation, but full search of car upon issuance of 
citation is violation of 4th Amendment 


10) Police may not search person or vehicle incident to the 
issuance of a civil forfeiture citation 


11) Police may search the passenger compartment of a 
vehicle incident to a recent occupant’s arrest only if it 
is reasonable to believe the arrestee might access the 
vehicle at the time of the search or that the vehicle 
contains evidence of the offense of arrest 


CR 19-19 
(2024) 


After OWI arrest, search of passenger. coperte ie 
and contenta requires reason to believe evit АНА 
offense may be found, including different into: 55 
substances or proof of ingestion or proof of pur: 


St v Denk 
2008 WI 130 
315 Wie. 9 5 


vi i 


California 
1345. Ct. 2473 (2014) 


938. Ct. 2041 (1973) 
Stv Williams 


Phillips 
218 Wis. 2d 180 (1998) 
St v Bermudez 
221 Wis, 2d 338 
(Ct. App, 1998) 


CR 19-20 
(2024) 


12) Unarrested automobile passengers 


be 
a. Person of an unarrested passenger can never 
searched solely on grounds that search is incident to 
the arrest of the driver 


b. Under some circumstances, the belongings of an 
unarrested passenger may be searched incident to 


driver's arrest 


13)Warrant required to search information stored on a cell 
phone seized incident to arrest 


C. Consent 
1) When consent obtained, neither warrant nor probable 
cause required 


WI App 239. 
Wis, 2d 446 


US v Mendenhall 


94 5. Ct. 988 (1974) 


Georgio v Randolph 
1268. Ct. 1515 (2006) 


St v St Martin f. 
2011 WI 44, 16 р 
334 Wis, 2d 290 


Consent must be more than mere acquiescence to а 
claim of lawful authority 


. Consenting party's knowledge of right to refuse ia 


highly relevant to determination of consent, but not. 
controlling 


When consent is disputed by occupante who are 
physically present, there is no consent, 


Co-tenant's on-site consent trumps refusal to 
consent by other tenant who is under arrest nearby, 
but not on the premises 


epi 3) When consent obtained after 4th Amendment violation, 
307 Wes oa ед inquiry is whether evidence results from exploitation of 
St v Phillips police illegality or by means sufficiently attenuated so 


218 Wis. 2d 180 (1998) 


Stu Richter 


as to purge the taint 


l ESTE d 4) Attenuation factors for Ct to consider: 
235 Wis. 2d 524 
St v Bermudez 
221 Wis. 2d 338 
(Ct. App. 1998) 
a. Temporal proximity 
b. Intervening circumstances 
c. Purpose and flagrancy of intervening conduct 
US v Matlock ы 5) Third party may consent {о search if has common 
» pe 988 30; 4) authority over, or sufficient. relationship to premises or 
77 Wis. 24 203 (1977) effects 
‘St 2. Yee a. Not derived from property law, but from mutual use 
A бе 1978) of property by Persons with joint access and control 
. 


St v Abbott 
2020 WI App 25 
392 Wis. 2d 232 


Divorced wife had no standing to consent 
because of separation 


Estranged spouse may consent if still residing in 
same house 


iii \ Т ноцулинза 


anr 


лапг 


eaneci АМИР 


woekend guest had 
forcement to enter 


who was 
ite law en: 
ie icious files оп 


© Def's girlfriend 


Stu o 
2013 WI 52 А > 
thority to invi 
ш Def» residence and view susp" 
computer 
mius e Homeowner's teenage child may consent to entry 
Bawa. E 502 to home'a common areas 
sent e Landlords and hotel clerks have limited 
Se PRES authority to give consent to search 
84 S. Ct, 889 (1964) 
St v Kieffer " 
217 Wis. 2d 631 (1998) 
р e Implied consent of probationer or parolee may 
videos extend to others in residence 
о. b. Iftwo have equal rights in the premises 
1345. Ct. 1: . persons have equal rigl ‹ 
een and both are present at time of search, any evidence 
inst nonconsenting 


Georgia v Randolph 
126 S. Ct. 1515 (2006) obtained will be inadmissible again: 
Iparty 


c. Consent may be valid if police reasonably believed 
common authority, even. 


Illinois v 3 
have actual authority 


1105. Ct, 2793 (1990) 

Stv Kieffer ро) third party had apparent 
217 Wis. 2d 531 (1998) though third party did not 
Stv Torres 
2018 WI App 23 2 
381 Wis. 2d 268 


St v Goebel 
103 Wis. 2d 203, 215-16 


(1981) 


St v Wheeler 
2013 WI App 53, 125 
зат Wis. 2d 426 


St v Jereczek 
2021 WI App 30 
398 Wis. 2d 226 


St v Douglas 
123 Wis, 2d 13, 21 (1985) 


St v Johnston 
184 Wis. 2d 794 (1994) 


Harris v US 
88 S. Ot. 992 (1068) 
Washington v 


150 Wis. 
(Ct. App. 1989) 


Bies v St 
76 Wis, 2d 457, 
977) 


Bies v St 

76 Wis, 2d 457, 473 
(1977) 

St v Belt 

62 Wis. 2d 534, 542 
(1974) 


Steele v US 
455. Ct 414 (1925) 


Thompson v Louisiana 
105 S. Ct. 409 (1984) 


New York v Class 
106 S. Ct. 960 (1986) 


Arizona v Hicks 
107 S. Ct. 1149 (1987) 


Horton v California 
110 8. Ct. 2301 (1990) 


St v Sutton. 
2012 WI App 7 
338 Wis. 2d 338 


Texas v Brown. 
103 8. Ct. 1535 (1983) 
St v Pozo 

198 Wis. 2d 705 

(Ct. App. 1995) 

St v Johnson 

187 Wis. 2d 237 

(Ct. App. 1994) 


n Feel (Touch) 


View and Pl 


1) Police must have lawful right to be present pursuant to 


warrant or other exception in order to seize evidence in 


plain view 


Subject to reasonableness requirement 


b. Not to be used to subvert warrant requirement 
when police know of location of evidence and plan to 


seize 


No justification for entry when evidence viewed 
from outside protected structure, i.e., no thresholds 


crossed 


d. Warrant needed when investigators arrived at 
homicide scene 35 minutes after police left 


e. No reasonable expectation of privacy in vehicle 
identification number even when officer has to move 


papers to sce it 


f When initial intrusion to residence was to 
investigate a shooting, moving stereo to see serial 
numbers was unlawful search 


2) Discovery of evidence does not need to be inadvertent 


3) Officer must have probable cause to believe evidence 
scized only connected to commission of crime 


a. Items in opaque containers may be seized if officer 
has probable cause to believe contraband contained 


inside 


snorssaanou 


TERN 


St v Washington 
134 Wis. 2d 108, 121 
(1986) 


878. Ct. 1642 (1967) 
Sto Ware 
3021 WI App 83 
400 Wis. 24 118 

Sı v Larsen 
2007 WI App 147 
зол Wis. 2d 718 


155 Wis. 24 537 (1990) 
St v Kraimer 
ээ Wis. 2d 306 (1980) 


LaFournier v St 
91 Wis. 2d 61, 67 (1979) 


74 Wis. 24 390 (1976) 


Warden v Hayden 
878. Ct. 1642 (1967) 


s that can be 
melled, 


not restricted to item: 
items that сап be 8) 


touched, heard, or tasted 


b. "Plain view" 
воен, but includes 


E. Emergency Aid/Hot Pursuit 
sis for belief that an 
Пу injured or imminently 


1) Ifobjectively reasonable ba 
t required 


occupant of home is serious! 
threatened with injury, no warran! 


9) Police must reasonably believe, both objectively and 
subjectively, that aid necessary 


а. Exception strictly construed to keep as narrow as 
possible 


Si v onoseu 
19 WI App 68. 
389 Wis, 2d 586 


St v Krysaniak 
2001 WI App 44 
241 Wis, 2d 358 


Welah v Wisconsin 
104 S. Ct, 2091 (1984) 
Sto Weber 

2016 Wr 96 

972 Wis. 2d 202 
(plurality) 

St v Peardot 

119 Wis. 24 400, 404 
(Ct. App. 1984) 


St v Wilson 


capias not justified 


7) Warrantless entry of home justifiable under hot 
pursuit doctrine if pursuit is immediate or continuous 


8) Warrantlese entry of home to arrest subject of civil 


9) Warrantless entry of suspect's home for nonjailable 
offense prohibited by 4th Amendment, 


10) After “controlled buy” of narcotics, warrantless entry 
into suspect's home justified by exigent circumstances 


11)“Hot pursuit" permits entry into protected area only if 


Di pursuit is immediate and continuous 


404 Wis. 2d 623 


tv Londo 
2002 WI App 90 
252 Wis. 24 731 burglary 


St v Pires 
55 Wis. 2 597 (1972) by perceived need 


St v Rome 
2000 WI App 243 
239 Wis. 2d 491 


pee Saks, 14) Officer saf 


2014 WI App 74 
355 Wis. 2d 423 


St v Wright. 1) АБ: 
2019 WI 45, 4 8 
381 Wis. 2d 495 


Arizona v Johnson. 2) A road 
129 5. Ct. 781, 788 (2009) 2 
St v Salonen 
2011 WI App 157, 1 10 
338 Wis. 2d 104 


$ 175.402) 3) Police o 


12)Police may enter dwelling to investigate ongoing 


13)No warrant required when searching officer motivated 
o render aid, and reasonable р 


Si v Wright 
2019 WI 45, 9 
381 Wis. 2d 495 


Stv Smith 
2018 Wl 2 
379 Wis. 2d 86 


St v Davis 
2021 WI App 65, 127 
399 Wis. 2d 354 


St v Floyd 
2017 WI 78, 4 28 
377 Wis. 2d 394 


Stu Brown 
2020 WI 63 
392 Wis. 2d 454 


St 0 Popke 
2009 WI 37 
317 Wis, 2d 118 
St v Post 
2007 WI 60 
301 Wis. 2d 1 


St v Iverson 
2015 WI 101 
365 Wis. 2d 302 
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. Pursuit must be continuous апі 
although continuous surveillance п 


с, 


Commission of offense, 
and apprehension of suspect shou! 


а uninterrupted, 
ot required 


commencement of pursuit, 
ld be close in time 


4) The mission of a traffic stop includes: 


a. Addressing the traffic violation 


b. Conducting ordinary inquiries incident to the stop, 


such as 


Driver's identification, registration, and 
insurance 


Warrant status 


Bond conditions 


— Stop may not be prolonged absent 
i endent reasonable suspicion of 


St v Richey 
2022 WI 106 
405 Wis. 2d 132 


US v Johnson 
874 Еза 571 
(ith Cir 2017) 


Kansas v Glover 
140 S. Ct. 1183 (2020) 
St v Newer 
2007 WI App 236 
306 Wis. 24 193 


St v Smith 
2018 WI 2 
379 Wis. 24 86 


c. Traffic stop based on observations of another officer 
requires sufficient evidence to infer driver being 
stopped waa driver observed. 


|. If police suspect unlawful conduct, not required to 
wait and rule out possible lawful exceptions 


Knowledge that owner's license is revoked provides 
grounds for a stop unless officer has reason to 
believe owner is not the driver 


• Even if reason for stop dissipates, police may 
continue stop to make “ordinary inquiries,” 
including check of driver's identification 


6) Auto may be searched without warrant if there is 
probable cause to search vehicle, and vehicle is readily 


mobile 


Iilinois v Caballes. 
125 5. Ct, 834 (2005) 
Stv Arias. 
2005 WI 84 
311 Wis. 24 358 


Si v Adell 

2021 WI App 72, 4 16 
399 Wis. 24 399 

St v Betow 

226 Wis. 2d 90, 94-95 
(Ct. App. 1999) 


Rodriguez v US. 

135 8. Ct. 1609 (2015) 
St v House 
2018 WI App 111 
350 Wis. 2d 473 


St v Floyd 
2017 WI 78, 14 29-34 
377 Wie. 2d 394 

St v Williams 
2002 WI 94. 
255 Wis. 2d 1 
St v Luebeck 
2006 WI App 87 
292 Wis. 24 748 


1 i ul 
10) Use of drug dog to sniff exterior of car during lawfi 
traffic atop does not infringe 4th Amendment 


a, Unless dog sniff extends stop beyond original 
purpose without reasonable suspicion (See infra 


See. F.11)) 
в search 


b. Entry into vehicle by dog constitute: 
requiring consent or other exception | 


11)Stop may be extended and new investigation begun if 


a. Officer becomes aware of additional suspicious 
factors rising to an articulable suspicion that person 
committed or is committing an offense distinct from. 
acts that prompted initial stop 


i 


Ohio v Robinette 
1178. Ct. 417 (1996) 


St v Wantland 
2014 WI 58 
356 Wis. 24 135 


Arkansas v Sullivan 
121 S. Ct. 1876 (2001) 
US v Johnson. 

S74 ЕЗа 671 

(т Cir 2017) 


St v Secrist 
224 Wis. 24 201 (1999) 


Chambers v Maroney 
90S. Ct. 1975 (1970) 


US v Mazzone 
782 F2d 757, 759 
(7th Cir 1986) 


Wooming v Houghton. 
119 S. Ct. 1297 (1999) 
v Matejka 
2001 WI 5 

241 Wis. 2d 52 

St v Jackson 

2013 WI App 66, 4.8 
348 Wis. 24 103 

St v Lefler 

2013 WI App 22, 4 11 
346 Wis. 2d 220 


Cardwell v Lewis 
94 S. Ct. 2464 (1974) 
Bakas v Illinois 

99 8. Ct. 1035 (1978) 


St v Johnson. 
187 Wis. 2d 237 
(Ct. App. 1994) 
St v Jones 

142 Wis. 2d 570. 
(Ct. App. 1987) 


Arizona v Gant 
129 S. Ct. 1710 (2009) 


b. 4th Amendment does not require that seized 
persons be advised they are free to go before 
consent сап be found to be voluntary 
Limitations of consent must be clear and 
unequivocal 


14) Ulterior motives of police irrelevant so long as there is 
probable cause for traffic stop 


15) Warrantless search of automobile found in public place 
is justified when police have probable cause to believe 


it contains evidence of crime 


a. May seize and search later at police station, if 
probable cause existed when seized 


b. If officer has probable cause to believe closed 
container in car contains contraband, warrantless 


search permitted 


c. Ifprob 


California v Carney 
105 S. Ct, 2066 (1980) 
St v Durbin 

170 Wis. 94 475 

(Ct. App. 1992) 


Sco Field 
123 Wis, 2d 466, 471 


(Ct. App. 1985) 


Heien v North Carolina 
135 S. Ct. 530 (2014) 
St v Houghton 

2015 WI 79 

364 Wis. 9d 234 


Arkansas v Sullivan. 
121 $. Ct. 1876 (2001) 
South Dakota 

v Opperman 

96 S. Ct. 309 (1976) 


Illinois v LaFayette 
103 S. Ct. 2605 (1983) 


Colorado v Bertine 
107 8, Ct. 738 (1987) 


Thompson v St 
83 Wis, 2d 134 (1978) 


St v Prober 

98 Wis. 2d 345 (1980) 
overruled in. 

St v Weide ruby 
155 Wis. 2d 537 (1990) 
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(2024) 


n “ biles” 
o. Motor homes and camper trailers are Ее 
for purposes of "automobile exception? if they ио 
operated on a highway or situated во ав. 
being used as residences 


that they are not 
auto 


17)Knock and announce not needed for warrantless 
search 


18)If officer’s suspicion is based on mistake обат, ake 
justification for a traffic stop exists, 80 long 2° mis! 


is reasonable 


Automobiles and Arrestees 


G. Inventory Searches: 


1) Ifpolice have lawful custody, warr: 
inventory search reasonable 


antless custodial or 


a. Based on administrative necessity rather than. 
probable cause 


St v Callaway 
106 Wis. 2d 603 (1982) 


St v Callaway 
103 Wis. 24 389, 401 
(Ct. App. 1981) 


St v Callaway 
106 Wis. 24 503, 515-16 
(1982) 


St v Prober 

98 Wis. 2d 345, 355-56 
(1980) 

Florida v Meyers 
104 S. Ct. 1852 (1984) 


US v Johns 
105 S. Ct. 881 (1985) 


Sto Axelson. 
149 Wis. 2d 339 
(Ct. App. 1989) 


St v Maddix 
2013 WI App 64 
348 Wis. 2d 179 
Stu Ultsch 
2011 WI App 17 
331 Wis. 2d 242 


iglia v Si 
141 S. Ct. 1596 


(2021) 


8) Police may impound vehicle if either informed consent 
or reasonable police need (e.g., unattended car illegally 
parked, blocking traffic, abandoned car or use of car in 
crime and needed for retention as evidence) 


a. State has burden to show lawful impoundment 
before inventory search 


b. Lawful scope of inventory search includes trunk and 
locked glove box of automobile 

c. Sealed items found on inventory of vehicle not to be 
searched. 


d. Impounded car can be searched second time without 
warrant; even contents may be stored and later 
opened without warrant 


4) Delay of several days in conducting inventory search 
does not render it invalid 


H. Community Caretaker Function 


1) Tode 


| 
| 


Куг 8) Ta є motoelat авай, sequesting driver's License and 
running status check is reasonable under 40 


(Ct. App. 1990) 
Amendment 
Soi? Wr те, 4) In vehicle impoundment, presence or absence ofor 
lice discretion is not 


3017 WI 76, 4 27 t ч 
376 еа adherence to criteria governing pi 
dispositive 


5) Seizure must be lawful, even under 
caretaker function, before inventory 


community 
search is lawful 


L Temporary Detention/Stop and Frisk 


ay temporarily detain 
lace if reasonable 


1) Without probable cause, police m: 


Terry v Ohio : j i 
and question suspect in a public place 
suspicion to believe suspect involved in 


Stv Flynn 

92 Wis. 2d 427, 434 ivi 
(юн) activity 
Jones v St. 

70 Wis. 2d 62, 67 (1975) 

St v Stout. 


2002 WI App 41 
250 Wis. 24 768 
a. Detention must be brief and narrowly circumseribed 


Dunaway v NY 
395. Ct. 2248 (1979) 
US v Brignoni-Ponce 
95 S. Ct. 2574 (1975) 


by means 


e 


Florida v Royer 
103 S. Ct. 1319 (1983) 
|. St v Vorburger 

2001 WI App 43 

241 Wis. 2d 481, rev, 
É 2002 WI 150 

255 Wis. 24 537 
i US v Smith 

3 Fad 1088 
(Tth Cir 1993) 


206 Wis. 2d 51 (1996) 


St v Rissley ‚ Reasonable suspicion of past crime may justify 


2012 WI App 112 affio 
344 Wis Эй 499 bres 

St v Olson 

2001 WI App 284 

249 Wis, 2d 391 

Hayes v Florida с. Reasonable suspicion does not permit detention of 


105 S. Ct, 1643 (1985). suspect at police station to obtain fingerprints 


US v Sharpe d. Investigative detentic ble if investigati 
E l igative detention reasonable if investigation 
НА conducted in diligent and reasonable manner to 

confirm or dispel suspicions quickly 


Terry stop not permitted merely because suspect, 


E : 
» . 
Зы A who was in a “high-erime area,” momentarily patted 
the outside of his clothing on seeing police 
Se £ Failure to stop when asked cannot be used to 
401 Wis. Putri support reasonable suspicion if officer lacked 
reasonable suspicion to begin with 


3) Seizure of person/flight 


US v Mendenhall is “seized” : 

1008 Ce 1870 980) a. Sure ‘seized’ eae f or 
v Washington о | his/her freedom. f 

2005 WI App 123 

284 Wis. 2d 456 Eos 2 


St v Cundy 
2023 WI App 41 
409 Wis. 2d 34 


California v Hodari D 
111 5. Ct. 1547 (1991) 
St v Young 
2006 WI 98 

294 Wis. 2d 1 


Alabama v White 
110 8. Ct, 2412 (1990) 
St v Miller 
2012 WI 61 

341 Wis, 2d 307 


Florida v JL 
120 8. Ct. 1375 (2000) 


St v Williams 
2001 WI 21 
241 Wis, 2d 631 


St v Rutzinski 


d. Anonymous tip ів sufficient justification for stop if 
tip contains sufficient indicia of informant's 
of tip suggest that 


2001 WI 22. 
241 Wis. 2d 729. 
St v Patton 
2006 WI App 235 
297 Wis, 2d 415 


St v Sisk 
2001 WI App 182 
247 Wis, 24 443 
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Stv Morgan 
197 Wis. 24 200 (1995) 
StvGuy 

172 Wis. 2d 86 (1992) 
Jilinois v Wardlow 
120 S. Ct. 673 (2000) 
Stv Kelsey CR 

(In Int of Kelsey CR) 
2001 WI 54 

243 Wis. 24 422. 

St v Anderson. 

155 Wis. 2d 77 (1990) 
St v Jackson. 

147 Wis. 2d 824 (1989) 


Adams v Williams 
925. Ct. 1921 (1972) 


St v Flynn 
92 Wis. 24 427, 435 
(1979) 


Terry v Ohio 
888. Ct. 1861 (1968) 


Minnesota v Dickerson 
113 б. Ct. 2130 (1993) 
St v Buchanan 
178 Wis, 2d 441 
(Ct. App. 1993) 


CR 19-34 
(2024) 


reliability and allegations t 
suspect poses immediate threat to public safety 
pay phone when caller identifies self 


е, 9-1-1 call from 
by name ів not anonymous tip 


5) Technology 
ShotSpotter report sufficient justification for stop if 
timing of response and observations at scene support 
reasonable suspicion suspect involved in shooting 

6) In order to frisk suspect, police must have reasonable 

suspicion that suspect armed or dangerous, based on 


totality of circumstances 


a. Flight alone, depending on totality of 
circumstances, may justify investigatory stop 


2005 WI App 255 
388 Wis, за 515 


St v Johnson 
2007 WI 32 
299 Wis, 94 765 


St v Nesbit 
2017 WI App 58, 46. 
378 Wis. 2d 65 1 


213 Wis. 24 440 
(Ct. App. 1997) 


Dunaway v New York 
99 S. Ct. 2248 (1979) 


US v Rico 
594 F2d 320, 326 
(2d Cir 1979) 


US v Beck 


598 F2d 497, 501 n3. 
(9th Cir 1979) 


US v Place 
103 5. Ct. 2637 (1983) 


Delaware 
99 5. Ct. 1391 (1979) 


f. Pat-down may include minimally invasive 
manipulation of clothing 


в Search may include passenger compartment of 
vehicle but only if reasonable suspicion exists | 


h. Officer may not frisk for weapons before giving 
person a ride without reasonable suspicion that 
person is armed 


7) Temporary detention and questioning must be 
conducted where person stopped 


Person may be moved from one location to another if 
within the vicinity and for a reasonable purpose 


8) Custodial interrogation not justified on Terry 
standards 


6 S. Ct. 176: izure of all occupante 
Ў icle is also seizure ol | 
116 S. Ct, 1769 (1996) b. Stop of vehi 


St v Griffith 
2000 WI 72 
236 Wis. 9d 48 
St v Harris 
206 Wis. 2d 243 (1996) 
itted; st 
ceu tops not permitted; officer must, 
PEN ires ды НЫ кайдаа tra 
ны unlicensed or violating traffic law 
Stv Lord d. Officer cannot infer wrongful ne e solely 
res pud Mè 592 on display of a temporary license p! 
11)Checkpoints 
0202) à t ich police, 
аза a. Highway checkpoint program under which 
е и ваше suspicion, stop vehicles ja 
1215700 аат (2000) primary purpose of discovering drugs violates 
Amendment 
Se b. Roadblock that went beyond ordinary ues control 
2017 WI App 74 i tailored to apprel 
and was appropriately tailo: L 
ат suspect who was likely to Пее by way of particular 


route did not violate 4th Amendment 


Alabama v White 
110 S. Ct. 2412 (1990) 
St v Williams 
2001 WI 21 

241 Wis. 24 631 


2014 WI 76, 4 25 
356 Wis, 2d 343 


New Jersey v TLO 
105 S. Ct. 733 (1985) 


LL v Circuit Ct 
Gn Int of LL) 

90 Wis. 2d 585 
(Ct. App. 1979) 


На 
m Int of Angelia DB) 
i Wia, 3d 140 (1997) 


St v Schloegel 
2009 WI App 85 
319 Wis. 2d 741 


St v Vang 
2021 WI App 28 
398 Wis. 24 311 


US v Knights 
122 S. Ct. 587 (2001) 
St v Найсее 

2001 WI 3 

240 Wis. 2d 349 

St v Griffin. 

131 Wis. 2d 41, 46 (1986) 


St v West 
185 Wis. 2d 68 (1994) 


St v Wheat 
2002 WI App 153 
256 Wis. 2d 270 


St v Purtell 
2014 WI 101 
358 Wis. 2d 212 
St v Keller 
2017 WI App 19 
374 Wis, 2d 325 


b. Tt is reasonably related in scope to the 
circumstances that justified the intrusion in the 
first place 


9) 4th Amendment applies but 


a. Doctrine of in loco parentis lowers standard applied 
in determining reasonableness 


b. Articulable basis for search required 

3) Lesser standard of “reasonable grounds” applies to 
search conducted on school grounds by police officer 
done at request of school authorities 


4) School “grounds” includes school parking lot 
5) Non-students on school grounds also subject to search 


K. Probation/Parole/Extended Supervision (persons on 
supervision) 


1) Agent 


atti 


$ 302.113(7) 
St v Anderson. 
2019 WI 97 
389 Wis. 2d 106 


Donovan v Dewey 
1018. Ct. 2584 (1981) 


Whren v US 
116 5. Ct. 1769 (1996) 
St v Mendoza. t 


220 Wis. 2d 803. 
(Ct. App. 1998) 
rev'd on other grounds 
227 Wis. 2d 838 (1999) 


L. Law Enforcement Search of Person on Supervision. 


person, residence, and 


fficer may search der 
Law enforcement office: y B unera 


any property at any time during peri 


1) If officer knows person is under supervision status, and 


2) Under totality of the circumstances, officer reasonably 
suspects that person ів committing, is about to commit, 
or has committed a crime, ога violation of a condition 

of extended supervision 


3) Search must be conducted in а reasonable manner 
4) Search may not be arbitrary, capricious, or harassing 


5) Officer shall, as soon as practicable after search, notify 
DOC 


M. Administrative Inspection 


1) Reasonable without warrant as long as 
d — 


= 
St v Jackowski 3) Suppression not available as remedy for mere statutory 1 
2001 WI App 187 violation in issuance of inspection warrant when police 
247 Wis. 2d 430 acted in good faith in executing warrant 1 
1 
N. Other Exceptions | | 
1) Bank records | 
St v Hoffman а. Open question as to whether warrant required 
106 Wis, 24 185, 215 
(Ct. App. 1982) 
Sto Swift b. Bank records obtained by subpoena of third party 
"ud hey poen not suppressible | 
‘St v Monosso 2) Fire officials entitled to inspect fire scene to determine 
Fini cause of fire, including those areas not directly affected 
р. 1981) 
by fire | 
Maryland v Macon. 3) Pornography: purchase of obscene magazines from | 
зз МАЛЕ) adult bookstore not a seizure 
4) Buses (Drug interdiction) 
Florida v Bostick 


1118. Ct. 2382 (1991) 


US v Drayton. 


CR 20 
SUPPRESSION—IDENTIFICATION 


General.........ecereetn tenente ваннами ини нөн CR 20-3 
Right to Counsel .......... eese tentent CR 20-3 
Procedure on Suppression Motion ..................... CR 20-4 
One-on-One Show-Ups ............. eene nen CR 20-7 
Other Identification ............. netten CR 20-8 


Jury Instruction. 


SUPPRESSION—IDENTIFICATION 


1. General 
рег ea A. Def has due-process right not to be subject to 
Stovall v AA unnecessarily suggestive identification procedure 
87 SCt 1967 (1967) 
гын (аба B. Concern is that influence of improper suggestions 
n upon identifying witnesses causes serious 


miscarriage of justice 


Manson v Braithwaite i i in fair i i i 
97 SCt 2243 (1972). c. а interests in fair identification procedures 


1) Deterring improper police practices 


Simos v St 
83 Wis. 2d 251, 254 
(1978) 


US v Wade 
87 SCt 1926 (1967) 


eee —"—Á 


f to expedite 


i Di 
be given to equirement Am 


Afia. зат 2) Substitute Atty may be giy 
атаву identification procedure since по rei 
same Atty represent Def at trial 


Kirby о Hinoiy €. Right to counsel does not apply if 
92 SCt 1877 (1972) 
1) Lineup occurs before subject. charged 


Stv Taylor 
60 Wis, 24 506, 521-22 


(1973) 
US ex rel Hall v Lane 


804 F2d 79 
(7th Cir 1986) 
2) Suspect makes voluntary, intelligent waiver of right to 


Atty 
3) One-on-one show-up 


4) Photographic identification 


971.812), (5) 


Stv Cole 
50 Wis. 2d 449, 460 
971) 


908.0143. 31 
91.0142) | 


Harris v New York. 
9180t 645 (1971) 
Simmons v US 


St v Marshall В. S й li l; " ү 
92 Wi . Suppression applies only to intentional police 
(979) 22102 117-18 procedures, not to inadvertent procedures 

US v Thevis. 
665 F2d 616 
(th Cir 1982) 


ets M "PM C. Def not automatically entitled to an evidentiary | 


hearing whenever ID. admissibility is challenged 


St v Garner 1) Def must show a reasonable possibility that heari 
aring 
теш will establish a factual basis for Def to prevail $ 
| 


2) But Def is not entitled to hearing simply to search or as 
а discovery tool 


D. Lineups and photographic identification 5 


Stv Roberson 
2006 WI 80, Ч 34, 
292 Wis. 2d 280 
‘St v Nawrocki 
3008 WI App 23 
308 Wis. 24 227 


m 


Powell v St. 
А 86 Wis. 24 51, 65 (1978) 


T. 
н үй» 1 la nf 


tf ub аин autod 
ak taut 


миена * 


St v Mosley 
102 Wis. 2d 636, 652 
(1981) 

Fells v St. 

65 Wis, 2d 525 (1974) 


St v Mosley 
102 Wis. 2d 636, 652 
(1981) 


Neil v Biggers 
93 SCt 375 (1972) 


86 Wis. 2d 51, 65 (1978) 


e Aspects of. procedure/photos that unduly 
emphasize Def 
b. If Def fails to show suggestiveness, State need not 


show reliability 


3) Ifidentification was unnecessarily suggestive, burden 
vincing evidence 


shifts to State to show by clear and con: 
that out-of-Ct identification was reliable 


a. Reliability determined by totality of circumstances 
test 


b. Factors bearing on reliability 


of victim to view suspect at time of 


jortunit 


US v Wade Factors bearing on independent 
87 SCt 1926 (1967) у ^ 3 Mn 


Holmes v St. identification 


59 Wis. 2d 488, 498-99 
(1973) 


e Witness’s opportunity to observe criminal act 
у and degree of attention 


* Discrepancy between pre-lineup description and 
Defs actual appearance 


* Any identification of Def by photo before lineup 
* Failure to identify Def on prior occasion 
e Level of certainty as to identification 


Lapse of time between identification and crime 


бгр. 
175 Wis. 24 116 
(Ct. App. 1993) 


Stovall v Denno 
87 SCt 1967 (1967) 


Johnson v St 
47 Wis, 2d 13, 18-19. 
(1970) 


Stv ВЫ 
2006 WI 52 
290 Wis. 2d 595 


ues TITUTION/ 


D. May be necessitated by time constraints or 
emergeney 

1) Should only be used within 24 hours after crime when 
lineup not otherwise available 


2) Policy factors supporting one-on-one show-up 
а. Added reliability because of nearness in time 


b. Allows expeditious release ofinnocent suspect 


E. Not inherently suggestive and inadmissible when 


identification is spontaneous or accidental. Ct must 
у § 904.03 analysis 


serve as gatekeeper and emplo: 


5. Other Identification 


CR 21: SUPPRESSION— 
CONFESSIONS/WITNESS STATEMENTS 


1. Suppression Motion Procedure „.. OR 21-1 
- Voluntariness Standards General; CR 21-4 
3. Involuntary Confessions— Police Tactics CR 21-5 
4. Involuntary Confessions Suspect's Person 
Characteristics . CR 21-8 
5. Involuntary Statements of Witnesses, Not Suspect, . CR 21-9 
6. Miranda Rights Generally анана . CR 21-9 
7. Miranda Rights Inapplicable—Suspect Not in Custody ..... CR 21-11 
8. Miranda Rights Inapplicable—Suspect Not Being 
Ител АӨ... с... сна ee ANON nde ОНА CR 21-15 
9. Determining Whether Suspect Effectively Invoked 
Miranda Rights. 


10. Other Grounds for Suppression . 


1. Suppression Motion Procedure 


A. Def may challenge both voluntariness and 
compliance with 6th Amendment and with 
etrial motion or | | 


Stv Jerrell CJ. 
al 7 


К 


$971.23) | 
St exrel 


v Burkefe 
27 Wis, 2d 244, 264 
(1965) 


ge confessions or admissions may 


St v Monje 
109 Wis. 24 138, 149-50 


(1982) 


§ 988.313) 
St v Jerrel ОЈ 

(n Int of Jerrell CJ) 
2005 WI 105 

285 Wis. 24 145 


St v Echols 
175 Wis. 2d 653 (1993) 
E 


Wold v 
57 Wis. 2d 344 (1973) 


St v Zamzow 
2017 WI 29, 4 24 
374 Wis. 2d 220 


Colorado v Connelly 
107 SCt 515 (1986) 


CR21-2 
(2023) 


4) Defs right to challeni 


be waived, unless 
a. Def requests Miranda/' Goodchild/ Jerrell hearing 
(even at trial), and 
tements 


pecific objections to certain stat 


Judge fails to conduct 
fs statement 


b. Def gives в) 


However, reversible error if 
Goodchild hearing before De! 


introduced 
5) Juv Def may seek to suppress statements made 
without at least audiotape i 


B. Hearing 


1) Procedure 
a. Both voluntariness and Miranda issues may be 
findings of 


heard at same hearing, but separate 
fact and conclusions of law should be made on 
record for each issue 


b. Hearing must be held outside presence of jury 


а. Show compliance with Miranda, including issues 


St v Santi 

= xe 24 3 (1996) of custody, interrogation, and Гов understanding 
Mu ^ н 

192 Wis. 2d тв (1995) and waiver of rights 

St v Авео b. Demonstrate voluntariness—lack of police 

226 Wis. 2d 164 (1999) coercion 

St v Samuel e Standard of preponderance of evidence also 

2002 WI 34 applies to state's burden of proving a witness's 

Sex Vado: statement was voluntary 

St v Jiles NOTE: Unsworn police reporte alone are generally 

1% not sufficient to meet burden. 
262 Wis, 2d 457 


C. Use of statements at trial 


1) Statements taken in violation of Miranda and 


Harris v New York 
= о Edwards axe suppressed from State's case-in-chief 


Sto 
228 Wis. 2d 408 
(Ct. App. 1999) 


Upchurch v St 
64 Wis. 2d 553 (1974) 


Kuichera v St 
69 Wis. 2d 534, 546 
(4975) 


St v Jensen. 
147 Wis. 2d 240 (1988) 


St v Schultz 
152 Wis. 2d 408 (1989) 


St v Lindh 
161 Wis. 2d 324 (1991) 


distinct from polygraph, 


T) Postpolygraph interview, distinct ег 


‘St v Johnson 
199 Wis. 24 382 р 
(Ct. App. may be admitted in case-in- 
EX discussion, вее CR 28, Polygraph, Sec. З.А. 
РЕ TE a 
9 8) Admission at trial of statements made in. violation o! 
Sus im 5s Miranda ia subject to harmless-error analysis 
2. Voluntariness Standards Generally 
А. Background 
Brown v Mississippi i i 
56 SCt 461 (1936) 1) Constitutional considerations 
a. 5th and 14th Amendment due process 
b. 5th Amendment protection against self- 
incrimination, and 
c. 6th Amendment right to counsel 
121 80: 1835 (2001) Attaches only to charged offenses 
Colorado v Connelly 2 3 
107 SCt 515 (1986) ) соп gm sue is governmental & 
St v Agnello 
226 Wis. 2d 164 (1999) 
Lang v St 
178 Wis. 114 (1922) 
Lynumn v Illinois 
83 SCt 917 (1963) 
Stv Ward 
2009 WI 60 
318 Wis. 2d 301 
Stv Hunt 
53 Wis. 24 734, 740 


(1972) 
St v Lemoine 


Phillips v St 
29 Wis. 2d 521, 530 
(1966) 


St v Hoyt. 
21 Wis. 2d 310 (1963) 


Arizona v Fulminante. 
111 SCt 1246 (1991) 
Colorado v Connelly 
107 SCt 515 (1986) 
StoCi 

136 Wis, 2d 222, 241 
(1987) 


St v Hoyt 
21 Wis. 24 284 (1964) 


Stv We 
100 Wis. Эа 514, 525-26 
(1981) 

Crummel v St 

46 Wis. 24 348 (1970) 


Blaszhe v St 
69 Wis. 2d 81, 89-91 
975) 


104 Wis. 24 247, 274 
(Ct. App. 1981) 


81 SCt 1541 (1961) 

Wagner v St 

89 Wis, 2d 70 (1979) 

St v Herrington 

41 Wis, 20751 (1900) 
LJ 


29 Wis, 24 521 (1966) 


3) Line between coercion and voluntariness hard to 
draw, во иво sense of fairness and justice to find “in 
totality of circumstances” 


4) When police have substantial evidence of Пора guilt 
when interrogation begins, resolve ambiguities in 


favor of suppression 
5) Primary concern is coorcive government activity. 


Finding of involuntariness requires evidence of 
improper police practice deliberately used to obtain 


confession 


6) Focus on any impairment of Def's mental freedom 


a. Attempt should be made to recreate Defs 
psychological response to circumstances and apply 


to legal standards 


b. That Def spoke imprudently or out of remorse and 
later regrets making statement does not vitiate 


otherwise voluntary statement 


c. Self-imposed internal coercion 
finding involuntariness ) 


St v Hunt 
53 Wis. 2d 734, 745 
(1972) 

Phillips v St 

29 Wis. 24 521, 535 
(1966) 

St v Whitman 

160 Wis. 2d 260. 

(Ct. App. 1991) 
Arizona v Fulminante 
111 SCt 1246, 1253 
азәр 


Bradley о St 
Woods v Clusen 


37 Wie, 24 365 (1967) 


St v Hockings 
86 Wis. 24 709 (1979) 


St v Verhasselt 
83 Wis, 2d 647 (1978) 


Hill v St. 
91 Wis. 24 315 
(Ct. App. 1978) 


B. Allowing Def outside communication 


С. Threats to Def 


1) But mere expression of skepticism is not coercive 


2) Statements given under threat of discharge from 
public employment may be deemed compelled 


D. Relays of investigators 


Turner v St 
76 Wis. 24 1 (1977) 
Pontow v St. 
58 Wis. 2d 135, 139 
(1973) 
St v Nicholson 
187 Wis. 24 688 
(Ct. App. 1994) 
St v Deets 
187 Wis. 2а 630. 
(Ct. App. 1994) 
St v Edwardsen. 
135 Wis, 2d 208 
(Ct. App. 1986) 


St v Reynolds 
2010 WI App 56 
324 Wis. 2d 385 


Fay v Noia 
83 SCt 822 (1963) 


St v Schlise 
86 Wis. 2d 26 (1978) 


Brewer v Williams 
97 SCt 1232 (1977) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Reynolds. 
2010 WI App 56, 150 
324 Wis, 24 385 


510 Vice 
2021 WI 63 
397 Wis. 2d 682 


I. Promise of leniency 


1) Admissible if result of confession bargain 

2) Inadmissible if result of plea bargain (§ 904.10) 

3) Inadmissible if police promise leniency, but police can 
explain that cooperation will benefit Def 


J. Length of interrogation 


К. General conditions under which i 
took place 


N. Confronting 


О. Deceit ог misre; 


P. Appeals to 


Q. Referrin 


Phillips v St 
29 Wis. 2d 521 (1966) 


St v Wollace 
59 Wis. 24 66, 81 (1973) 


St v Clappes 
136 Wis. 24 222 (1987) 
St v Bullock 
2014 WI App 29 

353 Wis. 2d 202 


Stv Hunt 
53 Wis. 24 734 (1972) 


St v Moore. 
2015 WI 54 

363 Wis. 28 376 

St v Verhasselt 

83 Wis. 2d 647 (1978) 
St v Cumber 

130 Wie. 2d 327 
(Ct. App. 1986) 


St v Moore 
2015 WI 64, 44 57-61 
363 Wis, 24 376 


ресів Personal 


4. Involuntary Confessions—Sus 
Characteristics 


A. Need for water and nourishment 


B. Physical and emotional condition 


1) Mere existence of physical pain or intoxication 
insufficient to render statement involuntary 


2) Deprivation of sleep 


3) Drunkenness 


Ionumn v lilinois D. Previous experience with police 
83 SCt 917 (1963) 


St v Hoppe 
2003 WI 43, у 39 

261 Wis. 24 294 

St v Owens Е. Def's subjective belief in promises made not 
148 Wis. 2d 922 (1989) dispositive 
St v Hockings F. Whether Def received Miranda warnings 


86 Wis. 2а 709 (1979) 


5. Involuntary Statements of Witnesses, Not 


Suspects 
M A. Def may seek to suppress allegedly involuntary 
252 Wis. 2d 26 statement of witness to police. Involuntariness of 
witness statement requires: 
1) Egregious police conduct, 
2) Witness statement that is | 
and 
Miranda v Arizona 
86 501 1602 (1966) 
St v Mitchell 


167 Wis. 2d 672 (1992) 


Jones v St 
69 Wis. 2d 337, 343-44 
(1975) 

St v Backstrom 

2006 WI App 114 

393 Wis. 2d 809 


California v Prysock 
101 SCt 2806 (1981) 
Stu Fillyaw 

104 Wis. 24 700 (1981) 


Stv Santiago 
206 Wis. 2d 3 (1996) 


Florida v Powell. 


Jones 
192 Wis, 24 78 (1995) 
St v Reiholec 
2021 WI App 45, 4 19 
398 Wis. 2d 729 


Schultz v St 
82 Wis. 2d 737, 748 
1978) 


¢ 


. Sufficiency of Miranda Warnings 


1) Substance, not form controls 


2) Warnings need not follow ritualistic formula repeated 
without variation 


8) Special consideration and attention should be given to 


non-English-speaking or deaf Def, inch 
preserving Miranda warning in foreign language and 
possible need for multiple interpreters to meet 
particular needs of Def. 

4) Standard warnings are adequate even though they do 
not explicitly state that suspect has the right to have 
counsel present during questioning 


5) Can tell indigent Def that Atty will be appointed once 
is і по need 


Berghuis v Thompkins 3) Waiver may be express or implied 
130 SCt 2250 (2010) 


Miranda v Arizona. 


а, No implied waiver simply from silence after 
86 SCt 1602, 1628 


warnings given or fact that confession eventually 
Neg’ obtained 
N Carolina v Butter b. Silence, understanding of rights, and conduct 
аты (Т0) consistent with waiver may support finding of 
à SOC Di Lib abs intelligent and understanding waiver of rights by 5 
| (1980) 4 Def. 
| Woods v Clusen 
794 Рза 295 i 
(7th Cir 1986) 
кеде 4) Evidence that State misled Def as to rights will a 
2021 WI App 45, 31 SUIT i 
398 Wis. 24 729 1 invalidate waiver | 
Miranda v Arizona 5) Evidence that Def was threatened, tricked, or cajoled 
ae) will invalidate waiver 
1 
Stv Schilling 6) Defs misapprehension of the law does not vitiate i 
86 Wis. 24 69, 86 (1978) otherwise-valid waiver " | 
St v Beaver 7) Intoxication of Def does not per se vitiate a 
ed ol ise-valid waiver 
(Ct. App. 1994) therwise: 
7. Miranda Rights Inapplicable 
Custody = T 
MS y 
114 SCt 1526 (1994) 


Miranda v Arizona 


St v Quigley 
2016 WI App 53, 142 
зто Wis. 2d 702 


St v Gruen 
218 Wis. 2d 581, 594 


(Ot. App. 1998) 


Sto Quigley 
2016 WI App 53, 1 38 
370 Wis. 2d 702 


Beckwith v US 
96 SCt 1612 (1976) 
Stv Bartelt 

2018 WI 16, 1 44 
379 Wis. 2d 588 


510 Bartelt 
3018 WI 16, Ч 53 
379 Wis. 24 588 


St v Kilgore 
2016 WI App 47, 99 21- 
34, 370 Wis. 2d 198 
Stv Goetz 
2001 WI App 294, 
711237, 

249 Wis, 2d 380 


St v Quigley 
2016 WI App 53, 139 
370 Wis. 24 702 


Si v Morgan 
2002 WI App 124, 44 12, 
18, 254 Wis. 2d 602 


Bt v Morgan 
2002 WI App 124, 44 12, 
17,254 Wis. 2d 602 


St v Quigley 
2016 WI App 59,4 39 
370 Wis. 24 702 


St v Halverson 
2021 WI 7, 4 30 
395 Wis. 2d 385 


St v Dobbs 
2020 WI 64, 4 63 
392 Wis, 2d 505 


{that a probation hold 


2) Suspect’s non-objective belie! Rer] 


will be placed after questioning 18 


C. Circumstances suggesting suspect is in custody 
1) Suspect is not free to leave 
2) Suspect is questioned about suspected crimes 


a. That suspect is focus of investigation and is 
confronted with incriminating evidence 18 not 


dispositive 


b. Confessing to the crime does not necessarily 
transform a noncustodial interrogation into a 
custodial interrogation 


с. Occupant detained on premises during execution 
of search warrant may or may not be in custody 


Berkemer v McCarty 
104 SCt 3188, 3150. 
(1984) 

St v Martin 

2012 WI 96 

343 Wis, 24 278. 

St v Gruen 

218 Wis. 2d 581 


126 Wis. 2d 143, 149-51 
(Ct. App. 1985) 


St v Quigley 
2016 WI App 53, 40 
370 Wis. 2d 702 


St v Quigley 
2016 WI App 53, 1 41 
370 Wis. 24 702 


Oregon v Mathiason. 
97 SCt 711, 713-14 
(2977) 

St v Bartelt 
2018 WI 16, 138, 
379 Wis. 2d 588. 


St v Quigley 
2016 WI App 53, 139 
370 Wis. 2d 702 


St v Quigley 
2016 WI App 53, { 39 
370 Wis. 24 702 


Stv Quigley 
2016 WI App 53, 1 39 
370 Wis. 2d 702 


St v Farias-Mendoza 
2006 WI App 194 , 23 
294 Wis. 2d 726. 


Bt v Quigley 
2016 WI App 53, 4 38. 
370 Wis, 24 702. 


St v Quigley 
2016 WI App 53, 138 
370 Wis, 2d 702 


D. Circumstances suggesting suspect is not in custody 


1) General on-the-scene questioning, or during Terry 
stop or traffic stop, or questioning to determine need 


for assistance 


2) Police tell suspect he or she is not under arrest or is 
free to leave; this factor is “one of the most important” 


3) Suspect understands he or she is not under arrest; 
this factor is “highly significant” 


4) Suspect comes to police station voluntari ly 


6) Suspect is 


n v Mathiason. 
97 SCt 711, 714 (1977) 


St v Bartelt 
2018 WI 16, 1 38 
379 Wis, 2d 588 


Howes v Fields 
132 SCt 1181(2012) 


South Dakota v Neville 
103 SCt 916 (1983) 


St v Knapp, 
111 Wis. 2d 380, 385-88 


(Ct. App. 1983) 


Stv Torkelson 
2007 WI App 272 
306 Wis. 24 673 


St v Clappes 
117 Wis. 2d 277 (1984) 


Seales v St 
64 Wis. 2d 485 (1974) 
St v Buck 

210 Wis. 2d 115 

(Ct. App. 1997) 


St v Schloegel 
2009 WI App 85 
319 Wis. 28 741 


St v Hanson. 
2019 WI 63 
387 Wis. 2d 233 


10) Suspect allowed to leave after questioning 
11) Suspect is permitted to answer and check his or her 
phone during interview 


rated on another charge is 


Miranda purposes: Ct 


E. Suspect already incarce 
ircumstances described 


not per se in. eustody for 
must analyze totality of ci 
above in Sees. 7.C. & 7.D. 


F. Warnings not required before request to take 
blood alcohol test 


G. Warnings not required for PSI, provided 
alin nature 


investigation not accusatori: 


H. Hospital questioning 


New York v Quarles 
104 SCt 2626 (1984) 


St v Uhlenberg 
2013 WI App 59 
348 Wis, 2d 44. 
St v Stearns 
178 Wis, 2d 846. 
(Ct. App. 1993) 


317 Wis, 2d 344 


Rhode Island v Innis 
100 scr 1682 (1980) 
v 


K. Public safety exception 


1) Miranda does not apply to questions necessary to 
secure officer's safety or safety of public or Def, as 
opposed to questions designed to elicit testimonial 


evidence 
L. Warnings given during noncustodial interrogation 


need not be repeated when interrogation becomes 
custodial 


8. Miranda Rights Inapplicable—Suspect Not 
Being Interrogated 


A. Interrogation not limited to express questioning of 
Def 


